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an Antitrust Perspective 
Defence Date: June 2009 

 
 
The objective of this thesis is to assess the emerging strategy of the European 

Commission on long-term supply contracts in decentralized electricity markets with a 
view to better understanding and designing the role of EC antitrust law in the new 
regulatory regime. The central conclusion is that the European Commission increasingly 
tends to use the antitrust laws as a quasi-ex ante regulatory tool, and that we are up to a 
point where the lack of predictability could be more detrimental to market building and 
social welfare than the lack of economic analysis.   

The first part aims to clarify the policy trade-offs faced by the European 
Commission in the light of economic theory and then analyse the specificities of the 
problem of long-term supply contracts in the European context. It shows that the policy 
prescription from economic theory and the 20 years of liberalization experience 
worldwide remains ambiguous and that antitrust policy should aim to reach a middle 
path where spot contracting would combine with a satisfactory share of longer-term 
supply contracts and vertical integration. It then argues that the European Union has 
taken a more chaotic reform path than in many other jurisdictions due to the prevalence 
of national politics and the lack of a legal basis for energy in the EC Treaty. The 
incomplete transition towards fully competitive and integrated markets complicates the 
problem of long-term supply contracts which must now be tackled differently, but not 
separately, within and across Member States due to the low development of 
interconnectors. 

The second part of this thesis then reconstructs the strategy of the European 
Commission and pursues a substantive assessment. This thesis found that a new 
methodology to assess foreclosure effects in the context of liberalized markets is 
emerging but does not balance favourably between economic accuracy and 
predictability. In particular, a strong pro-entry bias can be depicted and the current 
development of the commitment procedure raises new difficulties. This thesis then 
demonstrates that EU law does not recognize the pro-competitive effects of cross-
border long-term supply contracts and as a consequence organises a market design for 
cross-border capacity allocation which does not allow for the grant of long-term priority 
access rights to interconnectors. It concludes that the only way forward is to better 
integrate competition policies on long-term supply contracts and merchant transmission 
investments.   
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GENERAL INTRODUCTION 

 

In the old era, European electricity markets were characterized by legal 

monopolies, geographic demarcation, vertical integration and cooperation both on the 

supply and demand sides.1 From the early 1990’s onwards, the European Union has 

been pursuing a top-down reform process leading to the gradual implementation of a 

competitive market design within Member States. The new competition model of 

decentralized markets prescribes electricity generation to be vertically de-integrated as 

much as possible from retailing and not committed in long-term supply contracts with 

retailers or large consumers in order to allow entry and development of effective 

competition on wholesale and retail markets.2 In practice however, long-term supply 

contracts remain a pervasive feature of most European electricity markets despite the 

progress of liberalization which has not succeeded in changing much the traditional 

sales patterns.3  

The current refining and harmonization of European market designs to get out 

of the monopoly era may be pointless if incumbents continue to use these contracts as 

devices to control market.4 These contracts, indeed, frequently create anti-competitive 

effects when competition is imperfect and these effects are likely to be worsened in a 

slowly liberalizing market context where an oligopoly of super-dominant suppliers is in 

place for decades. However, there is also growing acceptance that their positive impact 

on operations and investment makes them desirable as long as effective competition on 

wholesale and retail markets has not developed.5 Indeed, the main advantage of long-

term contracting for individual firms is to hedge price and quantity risks in their input 
                                                 
1 Schaub, ‘Liberalization of the European Energy Markets’, in Bobdandy, Mavroidis and Meny (eds.), 
European Integration and International Coordination: Studies in Transnational Economic Law in Honor of Claus-Dieter 
Ehlerman (Kluwer Law International, 2002), 403-418. 
2 Hunt, Making Competition Work in Electricity (Wiley, 2002). 
3 DG Competition Report on Energy Sector Inquiry (thereafter Sector Inquiry), SEC(2006) 1724 of 
10.1.2007. 
4 Glachant and Lévêque, “Electricity Internal Market in the European Union: What to do Next?” in 
Glachant and Lévêque (eds.), Electricity Reform in Europe (Edward Edgar, 2009); Neuman and 
Hirschhausen, “Long-Term Contracts and Asset Specificity Revisited – An Empirical Analysis of 
Producer-Importer Relations in the Natural Gas Industry”, EPRG Working Paper 0610 (2006), University 
of Cambridge. 
5 Finon and Roques, “Financing Arrangements and Industrial Organization for New Nuclear Build in 
Electricity Markets”, 3 Competition and Regulation in Network Industries (2008), 247-282. 
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and output markets and therefore facilitate investment, operation and entry. The 

competition effects of long-term supply contracts are thus ambiguous and there is a 

need to weigh the efficiency-enhancing effects for individual contracting parties with the 

possible side effects on the opening of markets.  

Competitive reforms in European electricity markets have led to an intense 

regulatory activity and European Commission’s interventions on the content of 

contracts have been common under the EC antitrust laws.6 As contracting parties take 

into account ex ante the regulatory framework applied to them when devising contracts, 

antitrust policy is a way to impact on the structuring of competitive behaviours and re-

align private behaviour with social welfare. However, reaching a fine balance between 

freedom and coercion remains a constant challenge and the use of such an instrument 

to build markets creates specific problems. 

Confronted by a new anti-competitive conduct, some of the main difficulties of 

antitrust authorities come from the fact that the instrument used to bring about more 

competition is a law which may only issue prohibitions with reference to economic 

concepts and whose application is constrained by judicial review. These economic 

concepts which became embodied in legal rules must be applied in completely new 

market settings and antitrust authorities must fight anti-competitive practices without 

always being able to firmly rely on past case law, an intimate knowledge of the market or 

even definite insights from economic theory. The problem indeed primarily lies in the 

speculative nature of economic analysis which might not provide straightforward 

answers to novel questions. Economic analysis suggests that antitrust enforcement is 

complex and requires a careful consideration of the market context in which the 

practices examined occur. This is even more complicated when short and long-term 

efficiency criteria conflict, e.g. entry and investment, or when efficiency criteria must be 

weighted with non-economic goals, a likely occurrence in both cases in decentralized 

electricity markets. If the competition analysis of business conducts necessitates taking 

into account non-economic variables or requires solving trade-offs for which economic 

analysis is ill-equipped or ambiguous, the economic accuracy of decisions becomes 

uncertain, and so does judicial review.   

                                                 
6 Bellantuono, Contract Law and Regulation in Energy Markets (Società editrice il Mulino, 2009). 
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In addition, antitrust authorities must not only find an efficient solution from an 

economic point of view but also ensure legal certainty and limit regulatory costs.7 Legal 

certainty and more generally the clarification of rules is a particularly important goal of 

regulation in newly liberalized electricity markets as it facilitates both the entry of new 

competitors who already suffer from asymmetries of information compared to 

incumbents and investment in some high fixed-cost technologies necessary for long-

term security of supply. Legal certainty thus has a positive impact both on short and 

long-term efficiency criteria, against which any competitive reform must be judged. 

Lastly, the deterrence potential of antitrust policy is associated with the predictability of 

enforcement and this predictability may itself be correlated with its simplicity. The 

complexity of economic analysis thus makes it a particularly inappropriate guide for the 

enforcement of the antitrust laws. 

In view of these challenges, the suitability of antitrust policy as a market building 

tool needs to be questioned. Are antitrust authorities able to tailor their decisions to the 

specifics of the new market context or will they tend to apply well-known analytical 

frameworks devised in completely different settings, thereby evidencing both the 

constraints of the legal and judicial process in which they operate and a form of path 

dependence in their patterns of enforcement? Do antitrust authorities strike the right 

balance between economic analysis and predictability or between entry in the short-term 

and investment incentives in the longer-term? Is antitrust enforcement optimally 

articulated with sector regulation? These are not secondary questions in view of the 

prominent role antitrust authorities are increasingly taking in certain regulatory regimes. 

The problem of long-term supply contracts in decentralized electricity markets is 

a highly topical example of these difficulties. The European Commission so far 

continues to emphasize the risks of anti-competitive effects inherent to long-term 

supply contracts, such as customer foreclosure, and pursue full market de-integration 

through secondary legislation in phase with the ‘textbook’ model for liberalization. 

Following the findings of the Sector Inquiry, long-term supply contracts even become a 

                                                 
7 Christiansen and Kerber, “Competition Policy with Optimally Differentiated Rules Instead of “Per Se 
Rules vs Rules of Reason””, 2(2) Journal of Competition Law and Economics (2006), 215-244. 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

25 

 

priority for review under the EC antitrust laws. After Distrigaz8 in late 2007 in the gas 

sector, the electricity incumbents EDF and Electrabel from France and Belgium are 

now under attack for their portfolios of long-term supply contracts with industrial 

customers.9 In view of the experience of electricity markets where full de-integration has 

been applied and the need for a massive round of highly capital intensive investments 

which the European Union will face along with others in the coming years, the current 

position of the European Commission encounters harsh criticisms from the industry, 

especially from energy intensive users and dominant generators. The European 

Commission would in the critics’ view take a dogmatic view on these contracts and 

prove incapable of adapting to the new realities of electricity markets, to the detriment 

of employment and competitiveness, and thus ultimately to the detriment of European 

citizens. 

 This thesis therefore aims to conduct an assessment of the strategy of the 

European Commission on long-term supply contracts and consider possible 

improvements. This will require understanding how the technical and institutional 

conditions specific to the European Union impacted on the implementation of the 

theoretical economic model of competitive reform and framed the problem of long-

term supply contracts in the new market context. An inductive approach will be used to 

reconstruct this strategy from antitrust cases and regulatory decisions. This strategy will 

then be assessed against the recent advances of economic theory and propositions will 

be formulated in the light of antitrust authorities’ concerns for legal certainty and the 

limitation of regulatory costs.  

This thesis will investigate in particular to what extent the outcome of EC 

antitrust enforcement is truly influenced by economic theory and to what extent it can 

be explained by the current dynamics of regulatory practice.10 Indeed, the outcome of 

                                                 
8 COMP/37.966 Distrigaz, O.J. 5.4.2007, C 77/48. See also European Commission press releases 
IP/07/1487 and MEMO/07/407 of 11.10.2007. 
9 See COMP/37.386 EDF, COMP/37.387 Electrabel and European Commission MEMO/07/313 of 
26.7.2007. 
10 Long-term supply contracts could in theory be assessed against many of the Treaty articles concerning 
competition in a more general sense (e.g. the rules on free movement, state aids) but we focus on the 
antitrust laws (i.e. Art 81 and 82 EC) for two reasons. First, the European Commission has decided to 
proceed almost exclusively under these provisions. Second, with the modernization of EC antitrust law 
and its ‘more economic’ approach, the tensions between the use of more economic analysis and the limits 
of the instrument itself are exacerbated.  
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EC antitrust enforcement in decentralized electricity markets may also be influenced by 

a variety of factors related to the nature of the legal tool itself or the personal agenda of 

the enforcer. The on-going process of modernization of EC antitrust law, largely 

independent to the concurrent liberalization of network industries, may for instance 

have consequences on enforcement in the electricity sector. Moreover, the institutional 

structure of the European Union does not give to the European Commission the power 

to alter property rights in the different Member States and thus to carry out an 

aggressive policy of horizontal and vertical de-integration which would probably deliver 

better and faster results.11 As the European Commission has announced it would use its 

antitrust power with even more strength in the coming years,12 this thesis will carefully 

consider whether the politics of liberalization impacts on the way the law is enforced, 

i.e. whether the European Commission has a tendency to use the EC antitrust laws to 

pursue a political goal.  

To address these objectives, this thesis is divided into two parts. The first part 

(chapter 1 and 2) aims to clarify the policy trade-offs created by long-term supply 

contracts in decentralized electricity markets and then understand the specificities of the 

problem in the European context. A second part (chapter 3, 4 and 5) then pursues an 

assessment of the strategy of the European Commission against two criteria: economic 

accuracy and enforcement predictability. Concluding remarks will follow. 

Chapter 1 will first introduce the theoretical economic models of competitive 

reform devised at the beginning of liberalization and how they are supposed to organize 

supply relationships in the new market context. It will then review the relevant lessons 

learned from twenty years of electricity market restructuring worldwide and discuss how 

recent developments, in particular the California crisis of the early 2000’s, led to the 

reconsideration of the role of long-term supply contracts. It will finally assess the recent 

advances of economic theory on long-term supply contracts and show that the 

immediate policy recommendations for antitrust authorities remain ambiguous. 

                                                 
11 Green and Newbery, “Competition in the Electricity Industry in England and Wales”, 13(1) Oxford 
Review of Economic Policy (1997), 27-46; Newbery, van Damme, von der Fehr, “Benelux Market 
Integration: Market Power Concerns”, Report of the Market Surveillance Committee, Dutch Competition 
Authorities (2003). 
12 Monti, “Applying EU Competition Law to the Newly Liberalized Energy Markets”, Communication to 
the World Forum on Energy Regulation (2003), Rome; Sector Inquiry, 2007, supra note 3. 
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Chapter 2 will study the legal, political and institutional parameters which 

determined how the two dimensions of the European competition model, namely 

vertical de-integration and single market integration, have been implemented in the 

European Union. The evolution of the European Commission’s strategy in the face of 

the strong opposition of certain Member States will be particularly scrutinized. Chapter 

2 will show that the problem of long-term supply contracts will have to be addressed in 

different ways within and across Member States as their effects on competition diverge 

due to the necessity to match the analysis of long-term supply contracts with the 

analysis of long-term priority rights to interconnectors in the latter case. It will also 

show that the two dimensions of the problem are related but that regulatory powers are 

not unified. A last section will depict the different strategies currently being 

implemented to support the transition, among which the enforcement of EC antitrust 

law is increasingly taking a more prominent role, as well as the on-going changes in the 

dynamics of EC energy regulation they represent. 

Chapter 3 explores how the European Commission is currently dealing with the 

problem of long-term supply contracts within Member States and what are the insights 

we may draw not only in terms of predictability for future enforcement but also on the 

drivers currently shaping its antitrust strategy. This chapter will also aim to assess the 

substantial content of the strategy currently emerging in the light of our findings of the 

first chapter, in particular the way the European Commission articulates entry and 

investment. It will last consider to what extent the ‘more economic’ approach, a 

cornerstone of the modernization of EC antitrust law, truly has an influence on the 

enforcement strategy of the European Commission and reflect on the likely impact of 

the politics of liberalization. 

Chapter 4 and 5 will undertake a competition analysis of long-term supply 

contracts across Member States. Chapter 4 will focus on how the associated long-term 

priority rights on interconnectors are likely to be treated under both secondary EC law 

and the EC antitrust laws. It will also aim to assess whether a better management of 

capacity allocation will enable more long-term supply contracts to be signed or whether 

an increase of the physical capacity of interconnection will be necessary to pursue that 

goal.  Chapter 5 will last assess the current strategy of the European Community for the 
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development of interconnectors in the light of the market players’ need for longer-term 

access rights to the cross-border transmission network. It will focus on a recent and 

promising trend: the development of merchant transmission investments. Chapter 5 will 

argue that the European strategy on merchant transmission investment is misguided and 

largely influenced by the ‘textbook’ model of competitive reforms. It will then propose 

the opening merchant transmission investments to those who have today the most 

incentives to undertake them: the dominant generators.  
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CHAPTER 1 

The Problem of Long-term Supply Contracts in 

Decentralized Electricity Markets: an Economic 

Perspective
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INTRODUCTION 

The ‘textbook’ model for liberalization and restructuring of electricity markets 

has at its core the prescription that all horizontal and vertical market relationships 

should be de-integrated.13 In markets where it has been applied to a significant extent, 

the chronic lack of investment in base load technologies and the complete failure of 

some fully de-integrated systems, most notably in California, have evidenced a dire need 

for more durable vertical arrangements, in particular long-term supply contracts,14 

though under-investment may also arise in vertically integrated systems. Since then, 

electricity regulators have been increasingly aware of the potential benefits of long-term 

contracting in the context of (partly or fully) de-integrated markets, not only on long-

term generation adequacy15 but also on wholesale market power mitigation.16 Whereas at 

the beginning of liberalization some countries banned long-term supply contracts17 to 

quickly achieve full de-integration (e.g. UK, California), these same countries are now 

reconsidering their positive effects and try more and more to find ways to have an 

increasing share of electricity flows traded on a long-term basis, thereby contradicting 

the standard prescription.18 Although the consensus on the ‘textbook’ economic model 

of competitive reform and the necessity to fully de-integrate vertical supply relationships 

is slowly starting to erode, the welfare effects of long-term supply contracts remain 

ambiguous.  

This first chapter takes an economic perspective to bring some light on what the 

positive and negative effects of long-term supply contracts in decentralized electricity 

markets are and how to assess them. It is intended to build the necessary economic 

foundations for our assessment of the emerging strategy of the European Commission 

in subsequent chapters. It also aims to draw relevant insights for the European Union 

                                                 
13 Joskow, “Lessons Learned from Electricity Market Liberalization”, The Energy Journal, Special Issue 
(2008). The Future of Electricity: Papers in Honour of David Newbery, 9-42. 
14 Joskow, “Competitive Electricity Markets and Investments in New Generation Capacity”, in Helm 
(ed.), The New Energy Paradigm (Oxford University Press, 2007). 
15 Cramton and Stoft, “The Convergence of Market Designs for Adequate Generation Capacity”, CEEPR 
Working Paper (2006), MIT.   
16 For the first statement of the argument, see Allaz and Vila, “Cournot Competition, Forward Markets 
and Efficiency”, 59 Journal of Economic Theory (1993), 1-16. 
17 As opposed to forward financial contracts, the long-term supply contracts we study in this thesis are 
physical contracts (with delivery of a physical product) whose clauses are bilaterally negotiated by the 
contracting parties outside organized wholesale markets. 
18 Joskow, 2007, supra note 14. 
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from actual experiences of reform in other parts of the world. A first section will go 

back to the roots of the problem in order to explain the rationale of the ‘paradigm’ shift 

and the models of competitive reforms which have been applied in electricity. It will aim 

to understand how economics, politics and technology interacted to open room for a 

complete reorganization of industrial structures and show how the proposed economic 

models took account of technical constraints to ensure a decentralized coordination of 

exchange. It will then depict some of the main lessons to be learned from 20 years of 

electricity market liberalization around the world and show how they can explain certain 

recent developments, in particular the California crisis of the early 2000’s, which  led to 

the reconsideration of the importance of long-term supply contracts in the new market 

context.  

A second section will critically assess the recent advances of economic theory on 

the positive and negative effects of long-term supply contracts in decentralized market 

settings, from the usual industrial organization and new institutional economics 

perspectives,19 which are the perspectives of individual contracting parties, as well as 

from a general antitrust point of view. It will show that even though long-term supply 

contracts yields substantial efficiency advantages for contracting parties, their impact on 

the building of competitive markets and longer-term efficiency criteria is not only 

ambiguous but also highly context-specific.  

 

I – THE NEW COMPETITION MODEL OF DECENTRALIZED 

ELECTRICITY MARKETS AND THE PROBLEM OF LONG-

TERM SUPPLY CONTRACTS  

 The new competition model which emerged in the early 1980’s resulted as much 

from practical dissatisfactions with the former organization of the electricity supply 

chain as from new advances in the economics of power markets. This has also to be 

viewed as part of a general shift from state to market also observed in other industrial 

                                                 
19 See e.g. Neuhoff and Hirschhausen, “Long-Term vs. Short-Term Contracts: A European Perspective 
on Natural Gas” (updated version November 2006), Working Paper CWPE 0539 and EPRG 05, 
University of Cambridge. 
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sectors.20 Academics developed several models of competitive reform which in 

retrospect appear more as a continuum of sequential reform steps converging towards full 

de-integration in the competitive retail model than true alternatives.21 After having 

depicted the underlying factors which drove the liberalization of electricity markets 

around the world, this first section discusses the three main ‘stylized’ models of 

competitive reform which have been proposed and implemented in practice, highlights 

the main lessons to be learned from these two decades of electricity market 

liberalization and finally introduces the problem of long-term supply relationships in a 

fully or partially decentralized market setting.       

I.A – From Natural Monopoly to Competitive Reforms: the Rationale 

of the Paradigm Shift 

Until the late 1970’s, the organization of electricity markets around the world 

was largely characterized by natural monopolies integrated both horizontally and 

vertically (figure 1). This traditional organization was based on the full integration of 

generation and transport activities, in general completed by a monopoly in retail supply 

at the local or regional level with regulated prices. The shift of regulatory regimes 

towards market-based competition has been widely discussed22 and largely implies, if not 

a retreat, at least a redefinition of the role of the state and its tools for action.23 What are 

the main factors which justified radically re-thinking the organization of power markets? 

The technological specificities of the electricity industry largely explained in the 

former period the recourse to both horizontal and vertical integration. The technical 

needs to coordinate each and every step of the value chain and the alleged natural 

monopoly characteristics of electricity transmission and distribution networks concurred 

to justify an organization of electricity activities within centralized firms holding an 

exclusive right to supply. The state of technology did not allow for the measurement 

and allocation of costs and benefits among different trading partners at reasonable 

                                                 
20 Newbery, Privatization, Restructuring, and Regulation of Network Industries (The MIT Press, 2000). 
21 Hunt, 2002, supra note 2; Joskow and Schmalensee, Markets for Power (The MIT Press, 1983). 
22 For instance, see Armstrong, Cowan and Vickers, Regulatory Reform: Economic Analysis of British Experience 
(The MIT Press, 1994) and Crew and Kleindorfer, The Economics of Public Utility Regulation (The MIT Press, 
1986).  
23 Jamasb, “Between the State and Market: Electricity Sector Reform in Developing Countries”, 14 Utilities 
Policy (2006), 14-30. 
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costs, which de facto justified internalizing transactions within unified entities. This is thus 

the transactional complexity of electricity trade which led for decades to the 

organization of power transactions internally and to the centralization of decision 

making within integrated monopoly, regulated administratively by the state under sector-

specific rules.24  

This model had obvious strengths and weaknesses. On the one hand, it 

facilitated investments in high-fixed costs technologies and ensured security of supply, 

though at a hidden cost for society.25 Risk allocation for producers was facilitated by 

cost of service regulation which allowed utilities to pass on costs and risks to captive 

customers. The financing of projects was structured under debt financing, often with a 

state guarantee, which ensured low risk premiums. On the other hand, it provided few 

incentives to improve productive efficiency within the centralized entity and tended to 

slow down adaptation in phases of mature demand or rapid technological change.26 

Performances in terms of production costs were also highly heterogeneous.27 The 

regulation of network industries was in general largely determined by political or societal 

goals, easily financed under the former regime.28 Several studies showed how 

governments in the name of the ‘general interest’ pursued political goals by targeting 

aids to specific groups of customers without any analytical background and showed that 

there was a general bias towards investing in the most capital intensive technologies.29 

These weaknesses incrementally eroded the consensus around the political and 

economic justifications of the former industrial organization of power markets. In 

parallel, the general slowdown of demand growth in developed countries, by shifting the 

focus of regulation from investment to efficiency, constituted another driver of reform. 

In parallel to the increasing awareness of the shortcomings of the monopolistic 

model, the academic community started to address the problem of the reform of 

network industries from a more theoretical perspective. From the early 1960’s onwards, 

                                                 
24 Hunt, 2002, supra note 2. 
25 Stern, “UK Gas Security: Time to Get Serious”, 32(17) Energy Policy (2004), 1967-1979. 
26 Joskow, “The Role of Transaction Cost Economics in Antitrust and Public Utility Regulatory Policy”, 7 
Journal of Law, Economics and Organization (1991), 53-83. 
27 Joskow, “Regulatory Failure, Regulatory Reform and Structural Change in the Electrical Power 
Industry”, Brookings Papers on Economic Activities, Microeconomics (1989), 125-207.  
28 Joskow, 2008, supra note 13. 
29 Finon and Perez, ‘Vertical Arrangements in Decentralized Electricity Markets: a Long Term Efficiency 
Perspective”, LARSEN Working Paper n°12 (2008). 
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leading academics questioned the efficiency of administrative regulation and the alleged 

superiority of horizontally and vertically-integrated firms in the provisions of electricity, 

telecommunications or airport services.30 Ever since the early successes of liberalization 

in the last two sectors, the interest of the academic community for the deregulation of 

network industries has been vivid and a wide consensus around the introduction of 

market forces where possible emerged. 

Figure 1: Vertically-integrated Monopoly Model31 

 

Expectations were strong at the beginning of liberalization.32 The first 

expectation concerned better investment choices. Deregulation was to allow 

technological choices based on expected economic returns and not following a political 

objective. The goal was to put an end to structural over-capacity and avoid investments 

in un-mastered technologies whose costs were systematically under-estimated for 

political reasons.33 Choices in terms of energy mix were to be somewhat de-politicized 

                                                 
30 For instance Averch and Johnson, “Behavior of the Firm under Regulatory Constraint”, 52(5) American 
Economic Review (1962), 1052-1069 and Demsetz, “Why Regulate Utilities?”, 11(1) Journal of Law and 
Economics (1968), 55-65.   
31 From Hunt, 2002, supra note 2. 
32 Joskow, “Introduction”, in Joskow (ed.), Economic Regulation (Critical Ideas in Economics Series), Vol. 1 
(Elgar Reference Collection, 2000), xi-xxiv. 
33 Pollitt, “The Impact of Liberalization on the Performance of the Electricity Supply Industry: an 
International Survey”, 3(2) The Journal of Energy Literature (1997), 3-31; Pollitt, “A Survey of the 
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compared to the former period.34 Shifting to a more competitive model was thus also to 

incentivize an increase in productive efficiency and lead to the closing of inefficient 

plants which could only continue operating due to cross-subsidization. The cost 

structure of the generation system as a whole had to better mirror the state of supply 

and demand as well as reveal information on consumption patterns.35 Finally, 

liberalization had to stimulate innovation and labour productivity through better 

incentive schemes. From the technical point of view, deregulation was also facilitated by 

the decreasing economies of scale in generation36 and the technological progress 

concerning the management of electricity flows which allowed interconnecting more 

complex networks. In practice, a variety of designs of competitive reform were 

implemented to achieve these gains.  

I.B - Models of Competitive Reform 

 Competitive reforms in electricity markets involve a varied set of rules which 

define the organization and regulation of power transactions all along the supply chain. 

Most prominently, third party access (thereafter TPA) to the transmission and 

distribution networks (the ‘essential facilities’) is a key element. Competitive reforms 

also define relationships between the state and market players, the restructuring of 

former horizontal and vertical monopolies, and sometimes privatization patterns. From 

the technical point of view, competitive reforms must also create mechanisms to ensure 

that supply and demand will be balanced at all times, without being able to resort to any 

forms of storage available at reasonable costs.37 We note that there has been until today 

no arrangement recognized as superior to ensure this coordination.38 Economic and 

technical coordination must be distinguished. Economic coordination aims to reach 

equilibrium at least cost, namely it purports to improve allocative and productive 

efficiency. Production costs are minimized through the ordering of generation units 
                                                                                                                                          
Deregulation of Public Enterprises in the UK”, in Kagami and Tsuji (eds.), Privatization, Deregulation and 
Institutional Frameworks (Institute of Developing Economies, 1999), 120-169.  
34 Joskow, 1989, supra note 27; Kahn, “Introducing Competition to the Electricity Industry in Spain: the 
Role of Initial Conditions”, 7(1) Utilities Policy (1998), 15-22. 
35 Joskow, 1989, supra note 27. 
36 Joskow, “Electricity Sector in Transition”, 19 The Energy Journal (1998), 25-62. 
37 Schoenung and Eyer (in Benefit/Cost Framework for Evaluating Modular Energy Storage - A Study for the 
DOE Energy Storage Systems Program (2008)) argue that “the costs for most types of MES [modular energy 
storage] are somewhat or significantly higher than estimated benefits.” 
38 Hunt, 2002, supra note 2; Stoft, Power System Economics, Designing Markets for Electricity (IEEE Press, 
2002); Wilson, “Architecture of Electricity Power Market”, 70(4) Econometrica (2002), 1299-1340. 
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according to their marginal costs, which then provides the so-called ‘merit-order’. In 

parallel, technical coordination addresses the problem of the dispatch of electricity flows 

supplied and demanded and must ensure some more operational goals such as quality of 

service. Congestion problems39 and risks of black-outs confer to the technical 

coordination of the system a prominent role, at least in the short term. Network 

constraints and externalities40 also impact on economic coordination by modifying the 

merit order. These constraints coming from economic and technical coordination imply 

the setting-up of a central entity in charge of the equilibrium of the system, the 

transmission system operator (thereafter TSO).         

 In the different models of competitive reforms, this technical complexity is a key 

factor as it leads to the disassociation of electricity flows and commercial transactions. 

This disassociation raises new problems of coordination as compared to the former 

vertically-integrated structure, especially due to the problems of access pricing and 

financial settlements. In addition, the non-traceability of electricity flows and the 

technical rules governing dispatch tend to generate strong externalities and new 

opportunities for abuse of market power. The fact that no complete and perfect 

organization of power markets exists leads to innovative reform processes whose 

outcomes cannot be predicted ex ante. Competitive reforms are thus always works-in-

progress which require constant adaptation.41 Empirical studies have shown that no one 

country has ever applied the same combination of market mechanisms to replace the 

former monopolistic structure. However, certain general forms of competitive market 

design can be characterized among the different processes of competitive reform. Three 

main forms of competitive reform have been implemented so far: competitive 

procurement, competitive wholesale and competitive retail.42     

                                                 
39 Congestions occur when insufficient transmission capacity is available to implement all of the desired 
transactions simultaneously. 
40 We speek about ‘externality’ when the action of one party has a direct incidence on the environment of 
another. On this, see e.g. Varian, Intermediate Microeconomics (7th ed.) (W W Norton & Co Inc, 1995). 
41 Dubois, “Adaptability of Competitive Electricity Reforms: a Modular Analysis”, Energy Policy (2009), 
forthcoming; Glachant, “La Dérégulation des Industries de Réseaux comme Politique Institutionnelle de 
Création de Marchés et de Mécanismes de Gouvernance”, 79 (3-4) Annals of Public and Cooperative Economics 
(2008), 487-525; Hogan, “Electricity Market Restructuring: Reforms of Reforms”, 21(1) Journal of 
Regulatory Economics (2002), 103-132. 
42 Finon, “L'Intégration des Marchés Electriques Européens: de la Juxtaposition de Marchés Nationaux à 
l'Etablissement d'un Marché Régional”, 35(1-2) Economie et Société (2001), 55-87; Hunt, 2002, supra note 2; 
Hunt and Shuttleworth, Competition and Choice in Electricity (Wiley, 1996). 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

37 

 

I.B.I – Competitive Procurement Models 

 The competitive procurement model limits reform costs as it does not involve 

any market restructuring (figure 2).43 This model consists in introducing competition on 

the building of new generation units which then sells output to a single buyer under 

different modalities, e.g a long-term contract or a regulated tariff. A modified version of 

the competitive procurement model was for instance introduced in the United States in 

1978 under the Public Utility Regulatory Policy Act (thereafter PURPA, figure 3). In this 

version of the model, the single buyer remained vertically integrated (generation, 

transport, distribution and retail)44 and independent power producers (thereafter IPP) 

were given a legal right to compete for selling to the vertically-integrated firm. A ‘pure’ 

version of the competitive procurement model would imply complete unbundling and 

horizontal de-integration at the generation level with the introduction of competition 

between IPPs. Competitive procurement models necessitate organizing TPA to the 

transmission network still owned by the single buyer to allow IPPs and potential 

customers to contract bilaterally. The ability to contract directly with customers is to 

increase competitive pressure as customers are allowed to choose between different 

providers.  

 Competitive procurement models have the obvious advantage in the short term 

to limit restructuring costs as the vertically-integrated structure is not fundamentally 

disorganized. This model also allows for a substantial level of planning as concerns 

investment and redistribution. However, the competitive segment remains inherently 

limited and prone to anti-competitive behaviours by the incumbent.45 The vertically-

integrated structure indeed enables the incumbent to retain substantial strategic 

advantages and keeps his potential competitors in a relation of dependency.46 

 

                                                 
43 Finon, 2001, ibid; Hunt, 2002, supra note 2; Hunt and Shuttleworth, 1996, ibid.; Percebois, “La 
Dérégulation de l’Industrie Electrique en Europe et aux Etats-Unis: Un Processus de Décomposition-
Recomposition”, 490 Revue de l’Energie (1997), 523-542.  
44 Hunt, 2002, supra note 2; Joskow, 2000, supra note 32; Joskow, “California's Electricity Market 
Meltdown”, 526 Revue de l’Energie (2001), 244-249. 
45 De Paoli and Finon, “Implications of Community Policy for the Electricity Industry”, 3(3) Utilities Policy 
(1993), 209-221; Newbery, 2000, supra note 20. 
46 Armstrong, Cowan and Vickers, 1994, supra note 22; Hunt, 2002, supra note 2; Joskow 2000, supra 
note 32; Joskow, 2001, supra note 44. 
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Figure 2: Competitive Procurement Model47 

 
 

Figure 3: PURPA Model48 

 

 

 

 

 

 

 

 

Overall, this model seems to significantly increase transactional complexity 

without allowing for the gains of competition to spread. However, buyers are credible 

counterparties retaining a retail franchise, which facilitates entry through long-term 

                                                 
47 From Hunt, 2002, supra note 2. 
48 From Hunt, 2002, supra note 2. 
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contracting for IPPs. As we will see, the market designs and structures of the two other 

competitive models are more coherent with the goals of competitive reforms and more 

easily limit abuses of dominance by the incumbent.  

I.B.II – Competitive Wholesale Models 

 Contrary to the competitive procurement models, competitive wholesale models 

(figure 4) involve a certain degree of industrial restructuring and re-regulation as 

wholesale prices are to be set freely on organized spot and forward markets. 

Competitive wholesale markets are necessary to allow transparent and competitive price 

discovery. It might take the form of a centralized pool or bilateral trading, energy only 

spot markets or a range of real time and forward energy and capacity markets.49 The 

combined economic and technical optimization of the system is thus reached through a 

market-based mechanism. In theory, horizontal de-integration should be carried out to 

facilitate the coming over of a truly competitive generation market as horizontal 

concentration would leave dominant players with a significant degree of market power 

on the newly created spot market.50 Some commentators51 think that a minimum of five 

producers should compete to secure the gains from reform. In the competitive 

wholesale model, the retail activity remains monopolized and traders, incumbent utilities 

and eligible electro-intensive users have access to competitive wholesale supply, either 

directly or through a software platform which simulates their purchases. Economic 

coordination is thus left to a market operator which has to coordinate with the TSO to 

match commercial and physical flows of electricity.  

A non-discriminatory access to the transmission network is a necessary 

condition for the well-functioning of competitive wholesale models. Producers must be 

able to compete freely and on an equal footing for consumers, which requires 

operational unbundling of the transport activity from generation and retail supply, in 

                                                 
49 Meade and O’Connor, “Comparison of Long-term Contracts and Vertical Integration in Decentralized 
Electricity Markets”, Working Paper prepared for the Workshop Efficiency, Competition and Long-term 
Contracts in Decentralized Electricity Markets (2009), organized by the Loyola de Palacio Program of the 
European University Institute and GIS LARSEN, Florence. 
50 Joskow, 2008, supra note 13. 
51 Green, “Increasing Competition in the British Electricity Spot Market”, 44(2) The Journal of Industrial 
Economics (1996), 205-216; Sweeting, “Market Power in the England and Wales Wholesale Electricity 
Market”, 117 Economic Journal (2007), 654-685; Wolfram, “Measuring Duopoly Power in the British 
Electricity Spot Market”, 89(4) American Economic Review (1999), 805-826. 
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addition to the creation of independent market and system operators.52 Unbundling is 

particularly important when the transmission assets are held by a vertically-integrated 

entity as the objectives of the company as a whole may interact with the objectives of 

the transmission subsidiary in several ways. The transmission subsidiary itself is also 

harder to regulate if not truly unbundled. The management of the grid involves 

managing many possible externalities and has a public good character in so far as the 

system operator must enforce standards for reliability and security which impact on all 

users. Indeed, if failures of grid operations impact all market actors, so do actions to 

address risks of failures.   

Figure 4: Competitive Wholesale Model53 

 

 

 

 

 

 

 

 

 

The spot market, or day-ahead market,54 is the key platform to confront supply 

and demand in competitive wholesale models. We note here that economic transactions 

may also occur on an infra-day market which enables market operators to continue 

trading between the closure of the spot market and the opening of the balancing market 

so that they can continually adjust their positions as market uncertainty decreases. The 

setting-up of well-functioning spot markets involves making choices in terms of market 

                                                 
52 Joskow, 2008, supra note 13. 
53 From Hunt, 2002, supra note 2. 
54 The balancing market is sometimes called the spot market as the spot market refers to the notion of 
‘real time’ transactions. We will however use spot market as it is most commonly used, namely as 
equivalent to the day-ahead market.  
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designs in three relevant sub-markets enabling the technical coordination of the system. 

The first of these sub-markets is dedicated to the management of network congestions. 

The objective is to use a market-based mechanism to reveal market players’ preferences 

on the use of the network in case of congestion. The second of these submarkets 

concerns the supply of ancillary services. The last one is dedicated to the adjustment 

between, on the one hand, the difference of supply and demand revealed in the day-

ahead market and, on the other hand, what happens in real time. This is called the 

balancing market.55 These sub-markets allow the transmission system operator to ensure 

the reliability of the system (namely short-term security of supply). Even if market 

designs may widely diverge from market to market, these three functions will have to be 

completed in all cases. Alternative mechanisms may indeed also exist. The transmission 

operator for instance can sign yearly contracts with producers for ancillary services, 

introduce capacity reserve mechanisms or sign interruptible contracts enabling him to 

shut down connections in case of congestion. Market mechanisms for network 

congestion management may also be introduced without setting up a dedicated market.  

I.B.III – Competitive Retail Models 

 Competitive retail models are in fact competitive wholesale models with the 

inclusion of competition in retail supply (figure 5). These models fundamentally modify 

several articulations all along the electricity supply chain and complicate the organization 

of supply relationships.  

Compared to competitive wholesale models, competitive retail models require to 

horizontally de-integrate the retail supply segment, re-think the vertical relationships 

between the downstream distribution network and the competitive segments of 

generation and retail supply, and last re-articulate the market designs of wholesale and 

retail markets. In essence, the objective of competitive retail models is to ensure a free 

choice of suppliers to final consumers. This new source of competitive pressure must 

then translate upstream into more competitive wholesale markets, de facto resulting in 

lower prices for the entire supply chain.56  

                                                 
55 The complete analysis of these sub-markets can be found in Stoft, 2002, supra note 38. 
56 Hunt, 2002, supra note 2. 
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Figure 5: Competitive Retail Model57 

 

 

 

 

 

 

 

 

 

 

 

A condition for increased competitive pressure to translate into social benefits is 

to have sufficiently liquid physical and financial markets, available over a suitable range 

of contract horizons and contract types. Of particular importance is contracting 

between generators and either large customers or electricity retailers which aggregate 

portfolios of smaller customers. Large customers must be able to hedge their electricity 

price risks through direct purchases of wholesale contracts tailored to match their load 

profile, and rely on their scale to counteract any market power held by oligopolistic 

generators. Retailers in turn must be able to reduce their exposure to demand 

uncertainty by pooling numerous smaller customers loads, and run a portfolio of supply 

contracts to match the risk characteristics and profile of that pooled load. Moreover, a 

liquid contract market, supported by institutional changes to ensure retail customer 

contestability, should enable the competitive entry of retailers, thereby ensuring 

competitive pressure is placed on retail margins. Finally, generators making new 

investments should be able to secure their investment returns by entering into suitable 

long-term contracts with one or more parties. 

                                                 
57 From Hunt, 2002, supra note 2. 
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As compared to competitive wholesale models, competitive retail models not 

only involve a greater contractual complexity, they also involve a greater technical 

complexity. New challenges also concern the regulation of distribution networks and the 

management of retail customers. Retail customers eligible to choose supplier can for 

instance be equipped with metering devices able to measure, store and send data about 

their consumptions in real time to increase demand response,58 though it is not a pre-

requisite to the implementation of the model. Information must then be constantly 

centralized by retailers and then be aggregated by the market and transmission system 

operators. Economic coordination in this case implies being able to calculate hourly and 

semi-hourly profits of producers and transporter for each specific hour according to the 

location of suppliers and consumers.  The complexity of technical and economic 

coordination is a key feature of competitive reform models. Competitive electricity 

supply indeed appears more as a sequence of embedded markets than a truly unified 

market.  

This section highlighted the economic and political reasons of the ‘paradigm’ 

shift as well as the technicalities and the new coordination needs of the different reform 

models. The competitive procurement model appeared more as a preliminary step for 

the implementation of the competitive wholesale and retail models. The comparative 

efficiency of the last two models is still highly debated as the advantages of retail 

competition have not yet materialized in most countries while having incurred 

important restructuring costs. We note that long-term supply contracts are not strictly 

forbidden is these models but are thought to simply complement spot and forward 

financial contracts in specific cases. Indeed, most exchanges are intended to occur on 

organised wholesale markets between sellers and buyers with limited market shares. The 

freedom to contract granted to market operators is to make emerge optimal contract 

portfolios and innovative contractual practices tailored to their needs.  

 

 

                                                 
58 Joskow, 2008, supra note 13. 
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I.C – The Role of Long-term Supply Contracts in the Light of 20 

Years of Electricity Market Liberalization59 

There have been few comprehensive studies of the costs and benefits of 

electricity market liberalization.60 However, it is possible to depict some general lessons 

from actual experiences around the world which will be of much use for our analysis of 

long-term supply contracts in the European Union.61 These lessons concern the 

necessity to implement the full package of competitive reforms and the need for a 

strong political commitment, the pervasive problem of wholesale market power, the 

importance to set up a reliable transmission investment framework, the problem of 

long-term generation adequacy and last the ambiguities of retail competition (I.C.I). The 

California crisis will be analyzed in this section in the light of these lessons (I.C.II). 

I.C.I - Main Lessons Learned from 20 Years of Electricity Market Liberalization 

Country and industrial segment specific studies tend to show that implementing 

the competitive retail model yields substantial benefits.62 In particular, there is ample 

evidence that the introduction of competitive wholesale markets leads to better 

generation performance, both in terms of plant availability and operational costs.63 The 

British experience is probably the closest to the ‘textbook’ model64 and substantial 

performance improvement in the pool, as well as reduction in market power, appeared 

when concentration in generation decreased (following new entry and divestiture by 

incumbent suppliers) and new institutional arrangements were created (the New 

                                                 
59 Being the first reformer with Chile and the model followed by the European Commission for electricity 
markets liberalization within the European Union, the British experience is also reviewed here. 
60 Except Newbery and Pollitt (1997), who find that if the social gains from liberalization have been 
substantial in the UK, they have mostly been pre-empted by suppliers. See Newbery and Pollitt, “The 
Restructuring and Privatization of Britain’s CEGB – Was it Worth it?”, 45(3) The Journal of Industrial 
Economics (1997), 269-303.   
61 This section is particularly inspired by Joskow, “Electricity Sector Restructuring and Competition: a 
Transaction Cost Perspective”, in Brousseau and Glachant (eds.), The Economics of Contracts: Theories and 
Applications (Oxford University Press, 2002), 503-529 and Joskow, 2008, supra note 13.  
62 Markiewicz, Rose and Wolfram, “Has Restructuring Improved Operating Efficiency at US Electricity 
Generating Plants?”, CSEM Working Paper 135 (2004), University of California Energy Institute. 
63 Bushnell and Wolfram, “Ownership Change, Incentives and Plant Efficiency: the Divestiture of U.S. 
Electric Generation Plant”, CSEM Working Paper 140 (2005), University of California Energy Institute; 
Newbery and Pollitt, 1997, supra note 60. 
64 Green and Newbery, “Competition in the British Electricity Spot Market”, 100(5) Journal of Political 
Economy (1992), 929-953; Newbery, “Electricity Liberalization in Britain and the Evolution of Market 
Design”, in Sioshansi and Pfaffenberger (eds.), Electricity Market Reform: an International Perspective (Elsevier, 
2006), 109-144. 
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Electricity Trading Arrangement replaced the pool).65 Privatization and incentive 

regulation also tend to lead to better performance in terms of labour productivity, 

service quality in distribution and network congestion management.66 Argentina,67 

Texas,68 New Zealand,69 Australia70 and Scandinavia71 also implemented most key 

components of the competitive retail model and experienced performance benefits, 

though some problems remained here and there (e.g. congestion management and 

wholesale market power in Texas). On the contrary, in countries where institutional 

arrangements have substantially departed from the standard prescription, strong 

performance problems have been reported, for instance in Japan,72 much of the US73 

and Brazil.74 Most importantly, consistency between items of reform and 

comprehensiveness are key parameters of success.75 It is thus for instance ineffective to 

grant a legal right to choose suppliers if access to physical and commercial 

infrastructures (e.g. transmission network and power exchanges) is not ensured.76 As a 

result, a real political commitment to reform is crucial to achieve the expected gains 

from competitive reform and continue to adapt the initial design of reforms to the 

unanticipated problems which may emerge.77 However, certain problems have proven 

particularly hard to tackle, even when the standard model had been applied. 

An unsolved problem is the risk of wholesale market power abuse. Generator 

market power arises from transmission constraints limiting the size of the market, 
                                                 
65 Evans and Green, “Why Did British Electricity Prices Fall After 1998?”, Department of Economics 
Working Paper 05-13 (2005), University of Birmingham. 
66 Domah and Pollitt, “The Restructuring and Privatization of the Regional Electricity Companies in 
England and Wales: a Social Cost Benefit Analysis”, 22(1) Fiscal Studies (2001), 107-146.  
67 Dyner, Arango and Larsen, “Understanding the Argentinian and Columbian Electricity Markets”, in 
Sioshansi and Pfaffenberger (eds.), 2006, supra note 64, 595-616.  
68 Adib and Zarnikau, “Texas: The Most Robust Competitive Market in North America”, in Sioshansi and 
Pfaffenberger (eds.), 2006, supra note 64, 383-418.  
69 Bertram, “Restructuring the New Zealand Electricity Sector 1984-2005”, in Sioshansi and Pfaffenberger 
(eds.), 2006, supra note 64, 203-234. 
70 Moran, “The Electricity Industry in Australia: Problems Along the Way to a National Electricity 
Market”, in Sioshansi and Pfaffenberger (eds.), 2006, supra note 64, 173-202. 
71 Amundsen, Bergman and von der Fehr, “The Nordic Electricity Markets: Robust by Design?”, in 
Sioshansi and Pfaffenberger (eds.), 2006, supra note 64, 145-169. 
72 Goto and Yajima, “A New Stage in Electricity Liberalization in Japan: Issues and Expectations”, in 
Sioshansi and Pfaffenberger (eds.), 2006, supra note 64, 617-643.   
73 Joskow, “Markets for Power in the US: An Interim Assessment”, 27(1) The Energy Journal (2006), 1-36. 
74 Lizardo and Araujo, “The Case of Brazil: Reform by Trials and Errors”, in Sioshansi and Pfaffenberger 
(eds.), 2006, supra note 64, 565-594.   
75 Joskow, 2008, supra note 13. 
76 Glachant, “The Making of Competitive Electricity Markets in Europe: No Single Way and No ‘Single 
Market’”, in Glachant and Finon (eds.), Competition in European Electricity Markets (Elsevier, 2000), 7-40. 
77 Dubois, 2009, supra note 41. 
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import and export monopoly protecting dominant generators, excessive reliance on 

short-term trading, non-storability of the commodity and lack of demand elasticity.78 

Restructured electricity markets are indeed naturally prone to wholesale market power.79 

Problems of wholesale market power have been particularly acute in the most de-

integrated systems, for instance in the UK after restructuring80 and during the California 

disaster in 2000-2002.81 Monitoring and mitigating wholesale market power has been so 

far one the most intricate issues for regulators and competition authorities in 

decentralized electricity markets.82 However, the market power mitigation devices 

implemented by regulators may have perverse effects, for instance on investment 

incentives, and a need to fine-tune regulation is therefore particularly important.83 A 

natural, though insufficient, mitigation device to wholesale market power is to ensure 

the timely development of the transmission network.  

Then, the importance to set up a reliable transmission investment framework 

cannot be over-emphasized. This is true not only because the development of electricity 

trade tends to create network congestion which in turn may limit the gains from trade 

and create room for market power abuse, but also because it may create network 

reliability problems for TSOs.84 Investment in national and cross-border transmission 

lines is thus a key aspect of reform. Inadequate transmission investment has for instance 

been reported in the U.S., Chile and Brazil.85 Overall, fragmented transmission 

ownership, separation of system operations from transmission maintenance and 

                                                 
78 Borenstein, “The Troubles with Electricity Markets: Understanding the California’s Restructuring 
Disaster”, 16 Journal of Economic Perspectives (2002), 191-212; Borenstein and Bushnell, “An Empirical 
Analysis of the Potential for Market Power in California’s Energy Industry”, 47(3) Journal of Industrial 
Economics (1999), 285-323; Joskow, “Restructuring, Competition and Regulatory Reform in the U.S. 
Electricity Sector”, 11(3) Journal of Economic Perspectives (1997), 119-138.  
79 Borenstein, 2002, ibid. 
80 Wolfram, 1999, supra note 51. 
81 Borenstein, 2002, supra note 78; Borenstein, Bushnell and Wolak, “Measuring Market Inefficiencies in 
California’s Restructured Wholesale Electricity Market”, 92(5) American Economic Review (2002), 1376-1405; 
Joskow and Kahn, “A Quantitative Analysis of Pricing Behavior in California’s Wholesale Electricity 
Market Summer 2000”, 23(4) The Energy Journal (2002), 1-35.  
82 Joskow, 2008, supra note 13. 
83 Joskow, 2006, supra note 73; Joskow and Tirole, “Reliability and Competitive Electricity Markets”, 
38(1) RAND Journal of Economics (2007), 60-84.  
84 Joskow, 2008, supra note 13. 
85 Joskow, “Patterns of Transmission Investment”, in Lévêque (ed.), Competitive Electricity Markets and 
Sustainability (Edward Elgar, 2006), 131-186. 
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investment, and poorly designed incentive regulation reduces the performance of 

competitive reforms.86 

The problem of security of supply is also a key problem of electricity 

restructuring. Security of supply in electricity is a generally highly political but poorly 

defined concept which has at least two important dimensions: the short-term reliability 

of the network and the long-term adequacy of investment in distribution, transmission 

and generation with demand.87 The problem of long-term generation adequacy in 

particular has gained considerable importance in the public policy debate in the recent 

years, and even more in the recent months. The current financial crisis will indeed only 

slow down the long term trend of rising world electricity demand but might significantly 

hamper investment decisions in the short-term and lead to a supply crunch once the 

economy recovers. Overall, USD 1 trillion a year of investment worldwide would be 

needed by 2030 to meet consumer needs.88 The timing of investment decisions is 

therefore a key aspect, reinforced by the ageing of base load capacities (essentially coal 

and nuclear).89 The fulfilment of climate policy commitments might also require a 

massive wave of investment in high-fixed cost technologies such as Carbon Capture and 

Storage (thereafter CCS) or nuclear. Investment in the next decade will thus be critical 

to a low-carbon future in the longer term. Two dimensions of the long-term generation 

adequacy problem can be separated. First is a ‘missing money’ problem for peaking 

units90 which cannot be financed, even when capacity mechanisms are introduced.9192 

                                                 
86 Jamasb and Pollitt, “Incentive Regulation of Electricity Transmission Networks”, EPRG Working 
Paper 0701 (2007), University of Cambridge; Joskow, “Transmission Policy in the United States”, 13 
Utilities Policy (2005), 95-115; Newbery, in Sioshansi and Pfaffenberger (eds.), 2006, supra note 64;  
87 Amundsen, Bergman and von der Fehr in Sioshansi and Pfaffenberger (eds.), 2006, supra note 64; 
Barton, Redgwell, Ronne and Zillman (eds.), Energy Security: Managing Risk in a Dynamic Legal and Regulatory 
Environment (Oxford University Press, 2004). 
88 Sicilia, “Long-term Challenges and New Coordination in Electricity Markets”, Presentation at the 
Workshop Efficiency, Competition and Long-term Contracts in Decentralized Electricity Markets (2009). 
89 ibid. 
90 Hours of the day are usually classified as peak and off-peak (sometimes mid-peak) hours according to 
the volume of electricity consumed. Daytime (and week) hours are generally peak hours as the volume  
consumed is higher. During peak hours, units of production (usually gas, coal or even petrol power 
plants) with higher marginal costs must be called for to meet excess demand so prices are expected  
to rise. Peaking units thus are those units which are called for to produce during peak hours. They have 
normally relatively low capital costs and therefore can ‘survive’ producing only a fraction of hours during 
a year. As all the units are needed to meet demand, it is usually during peak hours that competition is the 
lowest and opportunity for market power abuses the highest. 
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Second is the problem of the financing of base load capacities to which we will come 

back later. 

Finally, the gains from retail competition are still much debated. A wide variety 

of retail market designs can be seen in practice.93 In particular, eligibility to switch 

supplier has often been restricted at the outset of reform and a regulated ‘default 

service’ tariff is generally implemented in the transition phase. However, these regulated 

retail tariffs have often served other purposes (e.g. consumer protection or stranded 

cost recovery) than ensuring the transition to a fully competitive retail market and have 

sometimes been set below wholesale market prices, making impossible any profitable 

retail entry.94 Overall, retail entry by independent retailers, gas incumbents and foreign 

electricity retailers has been very limited.95 Even in the most competitive retail markets 

such as the UK and Scandinavian countries, new entrant retailers have been unable to 

secure more than 2% market share.96 Experience has shown that if industrial customers 

are willing to benefit from retail competition or directly trade on the wholesale market, 

small commercial and household customers remain inherently reluctant to switch as the 

potential net gains from switching are generally minor, especially when regulated default 

service exists.97 As a result, the debate about the costs and benefits from retail 

competition is not settled, especially as far as household customers are concerned.98  

                                                                                                                                          
91 See Joskow, 2006, supra note 73, where he explains this problem by TSOs’ discretion over managing 
operating reserves and most importantly the introduction of wholesale price caps.   
92 Linked to the ‘missing money’ problem is the problem of generation adequacy in case of force majeure, 
such as a gas crisis of the kind experienced by the European Union in early 2009. In theory, some 
generators could specialize in redundant capacities and sell security of supply in the same way as insurance 
company but the systematic involvement of governments during these random events seems to preclude 
market players and financial intermediaries from developing appropriate market-based mechanisms. On 
this see Boucher, “Energy Security and Long-term Arrangements”, Presentation at the Workshop 
Efficiency, Competition and Long-term Contracts in Decentralized Electricity Markets (2009). 
93 Joskow, 2008, supra note 13. 
94 Tschamler, “Competitive Retail Power Markets and Default Service: the U.S. Experience”, in Sioshansi 
and Pfaffenberger (eds.), 2006, supra note 64, 529-561. 
95 Defeuilly, “Retail Competition in Electricity Markets”, Energy Policy (2009), forthcoming. 
96 Defeuilly, 2009, ibid. 
97 Joskow, 2008, supra note 13. 
98 For contrasting views, see Green and McDaniel, “Competition in Electricity Supply: Will ‘1998’ Be 
Worth it?”, 19(3) Fiscal Studies (1998), 273-293; Joskow, “Deregulation and Regulatory Reform in the U.S. 
Electric Power Sector”, in Peltzman and Winston (eds.), Deregulation of Network Industries: What’s Next? 
(Brookings Institution Press, 2000); Littlechild, ‘Wholesale Spot Market Pass-through”, 23(1) Journal of 
Regulatory Economics (2003), 61-91; Salies and Waddams Price, “Charges, Costs, and Market Power: the 
Deregulated UK Electricity Retail Market”, 25(3) The Energy Journal (2004), 19-37.  
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The next section shows how most of these issues combined to result in the 

collapse of the Californian power system in the years 2000-2002 and analyzes how it re-

emphasized the role of long-term supply contracts in a decentralized market setting. 

I.C.II – The Problem of Long-term Supply Contracts in Decentralized Electricity 

Markets: an Introduction in the Light of the California Crisis 

In the early years of liberalization, regulation tended to limit vertical integration 

and long-term supply contracting in order to achieve fully de-integrated markets. In the 

UK for instance, constraints on vertical integration into generation by retailers was 

imposed.99 In the US as well, regulators imposed in some states stringent restrictions on 

longer-term supply contracts to force market players to trade on organized spot and 

forward markets.100 California for instance imposed divestiture of generation assets and 

did not allow the signing of long-term supply contract (neither physical nor financial) 

for a transition period of 5 years, until the crisis in the years 2001-2002. This crisis 

marked a u-turn in the way both practitioners and academics thought about the role of 

long-term supply contracts in a decentralized market setting.  

The reform of the Californian power market was much influenced by the British 

experience and although parts of wholesale and retail market designs differed to some 

extent, most basic features were retained.101 Interpretations which have been advanced 

to explain the collapse of the Californian system are complementary and run as follows. 

First, the poor wholesale market design which in particular precluded forward 

contracting (markets were hourly and day-ahead) provided few incentives for 

investment in generation and thus led to a generation shortage.102 It must be noted that 

in the first years of restructuring, generation investments was generally low in much of 

the US, essentially due to the uncertainties on the path of restructuring and the constant 

changes in the rules of the game. California was thus no exception.103 Second, the 

California system was a peaking summer system and too many generation units were 

                                                 
99 Retailers could not hold more than 15% market shares of the generation market in their own supply 
area. 
100 Joskow, 2007, supra note 14. 
101 Joskow, 2008, supra note 13. 
102 Sweeney, “California Electricity Restructuring, Crisis and its Aftermath”, in Sioshansi and 
Pfaffenberger (eds.), 2006, supra note 64, 319-382. 
103 Joskow, “California’s Electricity Crisis”, 17(3) Oxford Review of Economic Policy (2001), 365-388. 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

50 

 

unable to produce when the system started to shrink during the winter 2000-2001. This 

yielded debates about possible anti-competitive withholding of capacities and thus 

market power abuse, not only by generators but also by traders such as ENRON. 

Economic research subsequently showed that if generation capacities would have been 

tight at this period of the year in any way, wholesale market power had indeed been 

exercised.104 Third, no transitory arrangements had been organized to help utilities hedge 

their retail commitments and pass on to final customers rising wholesale prices. When 

the utilities started to default, generators became increasingly reluctant to supply by fear 

of not being paid, which ultimately led to the collapse of the whole system. As transitory 

solutions, Californian regulators imposed costly long-term supply contracts and 

procurement obligations, and froze retail competition.105  

The California crisis evidenced that beyond stable and coherent market rules, 

market players may need long-term contracts before committing to invest, at least as a 

complement to spot trading, and that long-term contracts also de facto limit possibilities 

of market power abuse. It also showed that excessive retail competition may lead to the 

failure of the pure supplier model. The California crisis gave practical evidence that 

competitive reform models could lead to insufficient generation investments, in this 

case in peaking units. This then led to a fairly extensive literature focusing on market 

designs for system reliability and investment (capacity payment mechanisms),106 

although the problem of investments in base load equipment seems to remains far from 

solved.107 As a result, at least where full de-integration has been applied, long-term 

supply contracts are back on the agenda and the imposition of retail franchise or 

compulsory contracting has been proposed.108 

However, the early concerns (e.g. foreclosure) about long-term supply contracts 

are still relevant today in markets where full de-integration has not been applied. 

Regulators and competition authorities thus have to weigh positive and negative effects 

                                                 
104 Borenstein, Bushnell and Wolak, 2002, supra note 81; Joskow and Kahn, 2002, supra note 81. 
105 Joskow, 2008, supra note 13. 
106 e.g. Oren, “Ensuring Generation Adequacy in Competitive Electricity Markets”, Working Paper UCEI 
(2003), University of California Berkeley. 
107 Finon and Perez, 2008, supra note 29. 
108 Newbery, “European Deregulation: Problems of Liberalizing the Electricity Industry”, 46 (4-5) 
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of long-term supply contracts according to the extent of de-integration. Before turning 

to an in-depth analysis of this problem in the European context, the next section 

analyzes which conclusions from economic theory could provide policy guidance on 

long-term supply contracts in the new market setting. 

 

II – THE ECONOMIC ANALYSIS OF LONG-TERM SUPPLY 

CONTRACTS IN DECENTRALIZED ELECTRICITY 

MARKETS: AN ANTITRUST PERSPECTIVE 

 Competition policy is about maximizing long term social welfare, with 

sometimes a bias in favour of consumer welfare. This often implies constraining the 

freedom of some economic agents in the short term to reach a greater social value over 

several periods of times. It is typically the case with the liberalization of electricity 

markets where incumbents might have to suffer some harm to facilitate the coming over 

of truly competitive markets. The balancing between the efficiency gains of long-term 

contracting for a few individual market players and the potential negative effects on 

social welfare are at the heart of the dilemma with long-term supply contracts in 

decentralized electricity markets. However, restricting the freedom to contract of some 

agents must be based on valid economic reasoning and requires being able to conduct 

some kind of inter-temporal analysis of long-term supply contract effects on welfare. 

This section undertakes an assessment of the competition economics of long-term 

supply contracts in the context of fully or partially decentralized electricity markets and 

shows that economic analysis, though yielding interesting insights, does not bring any 

easy solution.  

II.A – Long-Term Supply Contracts Decrease Transaction Costs for 

Individual Contracting Parties but the Misalignment of Contracting 

Incentives Limit the Extent of Contracting 

The main advantage of long-term contracting for individual firms is to hedge 

price and quantity risks in their input and output markets and therefore facilitate 

investment, operation and entry. In the ‘textbook’ reform model, sufficiently deep and 
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stable spot markets were due to coordinate behaviour. Longer-term contracts traded on 

financial forward markets or over-the-counter between merchant generators and pure 

suppliers or industrial customers were to replace vertical integration of utilities regulated 

in cost of service and complement spot market contracting.109 The fast development of 

innovative financial instruments such as call/put options, contracts for differences or 

swaps was thus intended to support physical contracting by providing insurance 

devices.110  

Yet, spot markets and financial instruments most often remain under-developed, 

hence viable entry and investment tend to depend on the possibility to organize more 

durable vertical arrangements. Where they have developed to a substantial extent (e.g. in 

the UK following NETA, PJM, New England and Australia), financial forward 

contracts have not developed to the extent predicted, especially on duration.111 The 

under-development of spot markets and financial instruments has several causes. First, 

the pricing models for derivatives used in other energy industries do not work well in 

electricity.112  The non-storability of the commodity and the lack of supply and demand 

elasticity do not allow forward prices to correctly represent anticipation of their price 

realization.113 In addition, as price spikes are particularly hard to anticipate, the usual 

financial counterparties are not incentivized to bring liquidity to the market. 

Consequently, spot and forward markets are highly volatile and remain limited to two to 

four years, with a drastic drop in liquidity levels over one year in most markets.114 This 

does not facilitate investment and does not provide any reliable guidance for the pricing 

of longer-term bilateral supply contracts. In practice, this resulted in the wide failure of 

the pure merchant producer model as has been showed by the US and UK 

experiences.115 When market structures are highly concentrated, spot and forward 

markets generally remain under-developed as well because vertically-integrated 
                                                 
109 Joskow and Schmalensee, 1983, supra note 21. 
110 Chao and Hutington, Designing Competitive Electricity Markets (Kluwer, 1998). 
111 Anderson, Hu and Winchester, “Forward Contracts in Electricity Markets: the Australian Experience”, 
35(5) Energy Policy (2007), 3089-3103; Finon and Perez, 2008, supra note 29; Meade and O’Connor, 2009, 
supra note 49.  
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incumbents tend to rely on inside dealing.116 However, it is not clear whether short term 

cash management rationale should extend to pure long-term hedging strategies not 

linked to any new investment in capacity. Indeed, long-term hedging in this case would 

severely limit profit opportunities.117 

As concerns investment, future cash flows are uncertain when forward markets 

are under-developed. The uncertainty on the returns will lead risk-averse investors to 

under-invest in generation capacities.118 Long-term supply contracts may mitigate this by 

providing an insurance device which will also help secure funds with investment banks 

under project financing structures.119 In the early stages of liberalization, lenders trusted 

market mechanisms and agreed to finance highly-leveraged special purpose vehicles 

without any other collateral than the project physical and financial assets. There was a 

belief that merchant generators could obtain financing on comparable terms to the 

former utilities, without needing to rely on rigid vertical arrangements with retailers 

holding a reliable customer base to transfer risks further downstream.120 As a result, 

highly-leveraged project financing schemes coupled with hybrid financing structures and 

asset-backed securities were to ensure capital for investment at sufficiently low cost. 

This then put pressure on project profitability as no risk diversification was possible and 

the lenders soon started to look for projects backed by credible long-term contracts.121 

When organized wholesale markets are under-developed, the inherent asset specificity 

of electricity generation tends to increase and well-tailored long-term supply contracts 

may help economize on the resulting transaction costs.122 Long-term supply contracts 

may indeed help solve the problem of counterparty credibility and thus increase the total 
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surplus to be shared.123 The different players face different price and quantity risks 

depending on their position on the supply chain and the technology used. Long-term 

supply contracts might then enable them to allocate that risk on the party best able to 

manage it.124 The pricing scheme should thus mirror the risk aversion profiles of the 

parties and risk premiums will depend not only on the counterparty’s characteristics and 

risk aversion but also on diverse political, regulatory and macroeconomic risks.125  

It is important to note that long-term supply contracts are not monolithic and 

display different results in terms of surplus and risk management depending not only on 

the contracting party but also on contract characteristics and on the technology 

involved.126 This will have consequences for competition analysis. The inclusion of tacit 

renewal clauses for instance decreases the transaction costs of renegotiation.127 

Reduction clauses may allow the buyer to reduce off-take in case the supplier starts 

reselling in its commercial area, which protects the buyer’s market and its sunk 

investments. Volume clauses may include rebate mechanisms which may reduce the 

price for the buyer. Exclusivity clauses also enable the buyer to decrease transaction 

costs. Indeed, the take-or-pay clauses128 may provide enough flexibility to avoid breach 

and thus expensive renegotiation of contracts.129 Long-term supply contracts will thus 

be the most efficient governance structure for contracting parties only when it ensures 

flexibility for renegotiation and solves the counterparty credibility problem.130  
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The problem of the alignment of contracting incentives between trading 

partners has been widely under-estimated in the early phases of liberalization as it was 

thought that incentives to contract between producers and consumers would naturally 

align.131 In particular, resellers with different retail commitment downstream in terms of 

duration, price and quantity would be able to translate short-term downstream 

commitments into longer-term upstream contracts. Overall, the ‘textbook’ competition 

model assumed that large industrial customers, and especially retailers, would be able to 

both predict the evolution of generation production costs and match these predictions 

with their resale commitments. However, experience has shown that if most market 

players are interested in long-term supply contracts, at least as a complement to spot 

market contracting and vertical integration, their expectations do not necessarily align.132 

Pure retailers in particular face the risk of switching of final consumers who are tied for 

much shorter periods.133 When spot prices become lower than the price of the contract 

previously concluded, alternative retailers will be able to propose lower retail prices, 

which will incentivize consumers to switch. The retailer who contracted for the long 

term on the wholesale market in the previous period then cannot but align with its rivals 

and be squeezed. From the generator point of view, the risk of retail entry thus amounts 

to a problem of hold-up which undermines the counterparty’s credibility of any retailer. 

This risk of hold-up also impacts in cascade fuel suppliers upstream of generators.134 

Additional factors such as mismatches on preferred load profiles, information 

asymmetries on generator outage rates and fuel security, generator market power and 

strategic bargaining all concur to the misalignment of contracting incentives.135  

From the society point of view, the risk of excessive retail entry thus threatens 

the ability of market players to sink investment due to an impossible optimal allocation 

of risks which, combined to incomplete markets for hedging, threatens supply 

security.136 Energy intensive industries however appear as more suitable counterparties 

for long-term contracting with producers. Their needs to access base load electricity at 

                                                 
131 Chao, Oren, and Wilson, 2008, supra note 120. 
132 Meade and O’Connor, 2009, supra note 49. 
133 Neuhoff and De Vries, 2004, supra note 118. 
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the lowest cost possible through long-term contracts open new opportunities.137 

Competing on a global scale, energy intensive users may indeed face competitors with 

largely lower and less volatile fuel prices, which is detrimental to their competitiveness. 

Similarly to retailers, fixed price contracts may also create margin risks for energy 

intensive users but the current state of organized wholesale markets and the need to 

mitigate CO2 price risks seem to make them willing to share limited amount of risk with 

producers for investments in new hydropower and nuclear plants.138  

As a consequence, long-term supply contracts will not be efficient for individual 

market players in all cases. This complicates competition analysis as efficiency gains 

from long-term contracting will much depend on the interplay between the market 

position of the contracting parties and the market structure itself. In fully de-integrated 

electricity markets, all market players have a clear interest in contracting forward, at least 

as a complement to spot contracting, but they cannot find reliable counterparties or they 

cannot manage the risk of price squeeze. In more concentrated market structures 

however, the dominant incumbents being vertically integrated, securing dispatch for 

investment purposes might not be required or simply be an efficient solution. It might 

be preferable to rely on inside dealing and benefit at the margin from the profit 

opportunities opened by immature contract markets. Pure new entrant in retail or 

generation, as well as industrial customers, then face input or output foreclosure on spot 

and forward markets and find themselves in a position of dependency to the incumbent 

with whom they cannot but contract to secure supply or dispatch.  

In the face of these constraints, some innovative contract structures involving 

long-term supply contracts such as consortium, joint ventures and collective buying 

schemes are increasingly thought about and implemented. The treatment of these hybrid 

structures will be one of the biggest challenges for regulators and competition 

authorities in the coming years.       

 

                                                 
137 Finon and Perez, 2008, supra note 29. 
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II.B - Efficiency for Individual Market Players Rejoins Efficiency for 

Society in Some Cases  

 Some positive effects of long-term supply contracts may also clearly be depicted 

from an antitrust point of view. In the short term, long-term supply contracts tend to 

limit double marginalization139 and may prevent abuse of dominance on spot markets, 

although this is a highly debated argument. The strategic behaviour of firms on spot and 

forward markets has been the main stream of research in the economics of long-term 

supply contracts in electricity since the early 1990’s.140 The policy recommendations are 

not unanimous though. Due to the high concentration levels of supply and demand and 

the low demand elasticity, at least in the short term, abuses of market power on spot 

markets (e.g. through withholding of capacities) are likely. Long-term supply contracts 

may limit the incentives of dominant operators to abuse their market power on the spot 

as increases in prices would only be profitable on the un-contracted part of their 

supplies, hence long-term supply contracts tend to increase traded volumes, especially 

when supplier concentration is low.141 From a theoretical point of view, Bonasina et al. 

and Smeers showed that the set of assumptions used in the diverse models which reach 

this result are too uncertain to firmly ground policy actions, especially to impose asset 

divestiture.142 From a practical point of view, it will indeed be difficult for competition 

authorities to differentiate between the exercise of market power and legitimate scarcity 

rents.143 It is also likely that the standard of proof used in courts would in any way be 

too high to use that argument in case of appeal.  

Positive effects of long-term supply contracts on social welfare are much more 

obvious in the medium to long term. First, long-term supply contracts available to new 

entrants facilitate entry and thus contribute to market building when spot prices are 

                                                 
139 Onofri, “Electricity Market Restructuring and Energy Contracts: a Critical Note on the EU 
Commission’s NEA Decision”, 20 European Journal of Law and Economics (2005), 71-85. 
140 Following the seminal work of Allaz and Vila, 1993, supra note 16. 
141 Bushnell, “Oligopoly Equilibria in Electricity Contract Markets”, 32 Journal of Regulatory Economics 
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Industrial Economics (1999), 107–124; Willem and de Corte, “Market Power Mitigation by Regulating 
Contract Portfolio Risk“, 36 Energy Policy (2008), 3787–3796. 
142 Bonasina, Creti and Manca, “Im-perfectly Competitive Contract Markets for Electricity”, Working 
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volatile, when contracts are sufficiently long and when they can cover sufficiently high 

volumes.144 The second positive effect is not only that it facilitates investment and thus 

contribute to long-term generation adequacy,145 it is also that it helps achieve optimal 

fuel mix diversity by facilitating investments in base load technologies such as nuclear or 

coal.146 Indeed, the greater the fixed costs are, the greater are price and quantity risks.147 

In the ‘textbook’ model, liquid and stable spot and forward markets were deemed to 

provide reliable signals for timely investment decisions and technology choices.148 From 

the point of view of producers, investment costs would indeed be recouped when the 

variable costs of the new plant are below the variable costs of the marginal unit.149 More 

precisely, as the marginal unit changes, investments are undertaken when the discounted 

sum of all positive marginal revenues is expected to be bigger than the initial 

investment. From the point of view of fuel mix diversity, transparent information on 

current profit margins for each technology would ensure optimal investment due to the 

infra-marginal rent of low variable cost equipment.150 Buyers were also thought to be 

able to express their preferences in terms of technology mix and fuel diversity in the 

wholesale market, which would contribute to achieving an optimal fuel mix for society 

as a whole and limit wholesale price volatility.151 Competitive markets would thus ensure 

both adequate investments in quantity and an optimal fuel mix. However, the belief in 

the ability of competitive markets to combine both optimal investment choices and the 

long-term benefits of competition on the rationalization of operations has been largely 

overstated.  

Interestingly, generation investment did not come up as a problem in the early to 

mid 1990’s as substantial amount of capital was mobilized to finance new merchant 

power plants, especially in efficient combined-cycle gas turbine (CCGT thereafter), for 

                                                 
144 Boom and Buehler, “Restructuring Electricity Markets when Demand is Uncertain: Effects on 
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instance in the US, the UK, Argentina, Chile or Australia.152 Indeed, there has been in 

de-integrated markets a general bias towards investment in the least capital-intensive 

technologies.153 This bias does not involve a threat to long-term generation adequacy but 

shifts the system away from the optimal fuel mix and increases market prices as well as 

volatility.154 Investment in this sector is not only about cost minimization, it is also about 

managing risks and these risks widely diverge across technologies.155 Figure 6 below 

gives the characteristics of costs and risks of different electricity generation 

technologies. Investments in gas tend to be less capital intensive, with shorter lead 

times, and benefit from a greater operational flexibility.156 Gas equipment has tended to 

become the marginal technology in most markets which results in a strong correlation 

between fuel and market prices for this technology, thereby reducing risks for peak units 

but increasing risks when (more rarely) intended as a base load equipment. On the 

contrary, investments in high-fixed costs technologies such as nuclear or coal, mostly 

conceived for base load supply, face lower input price volatility but risks of margin 

squeeze are strong if wholesale prices drop. The problem is different for renewables as 

their revenues are in general regulated through administered tariffs.  

Whereas large, diversified and vertically-integrated incumbents can implement 

portfolio strategies and obtain a relatively greater value from base-load technologies,157 

unstable spot markets constitute an especially high barrier to entry for new players in 

these technologies. It has indeed been shown that without long-term supply contracts, 

CCGT is the preferred technology for new entrants as it is self-hedged given the 

correlation between electricity and gas prices observed in most markets.158 This makes 
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CCGT particularly attractive to new entrants.159 Long-term supply contracts might thus 

enable new entrants to invest directly in high-fixed cost technologies.  

Overall, long-term supply contracts also have advantages from a social welfare 

perspective. They tend to limit abuses of dominance on the spot market and induce 

more investment in high-fixed costs technologies, though the latter argument does not 

apply to the same extent according to the size, market positioning and portfolio of 

technologies of the firm. We will see in the next section that it is also true with anti-

competitive effects. 

Figure 6: Characteristics of Cost and Risks of Different Electricity Generation Technologies160 

 

 

 

                                                 
159 Watson, “Selection Environments, Flexibility and the Success of the Gas Turbine”, 33 Research Policy 
(2004), 1065-1080. 
160 From Finon and Perez, 2008, supra note 29. 
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II.C – Long-term Supply Contracts Can Trap Decentralized 

Electricity Markets in a Vicious Circle Reinforcing the Dominance of 

Incumbents 

Long-term supply contracts have both positive and negative effects from the 

point of view of long-term social welfare, especially in a context of transition. The main 

problem with long-term supply contracts is the risk of foreclosure of more efficient 

players. If a significant part of demand is tied in the long run, a lack of retail outlets may 

lead to significant output foreclosure at the generation level and tied consumers will not 

be able to subsequently benefit from future and potentially more profitable offers by 

new entrants. Long-term supply contracts may thus constitute a barrier to entry and 

have a negative effect on third parties. Conversely, if the market structure at the 

producer level is very concentrated, input foreclosure may occur and prevent entry in 

retail.  

For the Chicago School,161 an inefficient attempt to monopolize the market is 

impossible as it would require the acceptance by the buyer of the loss of not dealing 

with a more efficient entrant.162 This holds only under perfect information and if all 

possible parties are able to negotiate at the contracting stage. Under perfect information 

about the likelihood of entry of a more efficient supplier, economic theory shows that 

the current supplier is able to propose a contract with both a price and a penalty for 

default clause strictly advantageous for him but neutral or positive for the buyer. Rent 

would thus jointly be extracted by the incumbent and the buyer from the potential 

entrant but this would not impact on social welfare. Therefore, under complete 

information, long-term supply contracts could not be motivated by anti-competitive 

motives and would never be detrimental to welfare. An alternative explanation 

introduces buyer-to-buyer externalities while keeping the rationality hypothesis of the 

Chicago school. A buyer might agree to sign an inefficient long-term supply contracts in 

                                                 
161 The Chicago school is a group of scholars, largely associated with the University of Chicago, which 
started in the early 1970’s to argue that some business conducts such as vertical restraints that were 
originally considered as anticompetitive could actually be explained by efficiency reasons and thus 
promote competition. The Chicago school generally advocated a light and case-specific approach to 
antitrust policy. See e.g. on this Kovacic and Shapiro, “Antitrust Policy: A Century of Economic and 
Legal Thinking”, 14(1) Journal of Economic Perspectives (2000), 43-60. 
162 Bork, The Antitrust Paradox: A Policy at War with Itself (Free Press, reed., 1993); Posner, Antitrust law: An 
Economic Perspective (University of Chicago Press, 1976). 
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order to reduce the size of a potential entrant’s market, thereby reducing the probability 

of entry. As a result, other buyers will have to accept a higher price in the next period,163 

which will give a competitive advantage to the first buyer. While it is rational to sign a 

long-term supply contracts for a buyer in that case, buyer-to-buyer externalities render it 

negative for social welfare. Rasmussen et al. and Segal and Whinston introduce scale 

economies in production and multiple buyers to show that if an incumbent is able to 

secure a profit superior to the amount required to compensate the buyer from being 

tied, he will use long-term supply contracts to fully foreclose the market.164 In case of 

competition between retailers, the risk of exclusion increases when the intensity of 

downstream competition increases.165 However, some argue that the opposite is true 

when buyers are allowed to breach exclusive contracts and pay expectation damages.166      

Long-term supply contracts also indirectly have exclusionary effects by drying 

out spot markets. Spot markets deliver better results than bilateral contracting only if 

sufficiently liquid. A competitive spot market allows more transparency than bilateral 

contracting on the evolution of supply and demand and current production costs of the 

firms in place. The possibility to contract efficiently on the spot also limits the 

opportunity of dominant agents to abuse their market power when they contract 

bilaterally with smaller players. It mitigates as well the risk that in the long term long-

term supply contracts will lead to tacit collusion on spot markets by stabilizing the 

market shares of an oligopoly of collectively dominant suppliers.167 However, it has been 

suggested that the longer supply contracts are, the lesser is the risk that these long-term 

supply contracts will lead to tacit collusion.168  

Finally, some contract clauses other than duration and exclusivity might also 

result in anti-competitive effects or express an attempt at monopolizing the market. 
                                                 
163 Aghion and Bolton, “Contracts as a Barrier to Entry”, 77 American Economic Review (1987), 388-401. 
164 Rasmusen, Ramseyer and Wiley, “Naked Exclusion”, 81 American Economic Review (1991), 1137-1145; 
Segal and Whinston, “Naked Exclusion: Comment”, 90 American Economic Review (2000), 296-309. 
165 Fumagalli and Motta, “Exclusive Dealing and Entry, when Buyers Compete”, 96 American Economic 
Review (2006), 785-795. 
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Similar exclusionary effects may arise both from the fidelity rebates granted by 

dominant firms and from unclear termination rights, which provokes foreclosure effects 

and higher switching costs, thereby contradicting the current market building efforts of 

the European Union. Destination clauses and use restrictions also limit the size of 

markets and facilitate collusion between sellers, thereby artificially creating multiple 

dominated markets, and thus decrease competition intensity in the downstream 

market.169 Reduction clauses, clauses of ‘right of first refusal’170 and ‘most favoured 

customer’,171 or all similar adjustment mechanisms, all have similar market partitioning 

effects.172 Clauses of tacit renewal which typically decrease transaction costs for 

individual contracting parties may easily have lock-in and thus foreclosure effects when 

the producer is overwhelmingly dominant. Finally, we note that, although not linked 

directly to the duration or exclusivity clauses, long-term supply contracts might also 

entail severe price restraints such as excessive pricing or price discrimination. The price 

negotiated in a long-term supply contracts depends on contracting parties’ information 

about market conditions as well as on their respective bargaining power.173 As a result, 

an incumbent might well abuse the position of dependency of a new entrant or unfairly 

discriminate in favour of another incumbent. Indeed, price discount linked to a long 

duration or a significant volume may distort competition in the downstream market if 

this rebate gives a competitive hedge to the downstream dominant firm.  

II.D - Synthesis 

An economic analysis of long-term supply contracts in decentralized market 

settings shows that anti and pro-competitive effects are highly context specific. While 

they (generally) create substantial efficiency gains for individual contracting parties, their 

effects from a social welfare point of view are ambiguous. Figure 7 and 8 below sum up 

the above findings.  

                                                 
169 Neuman and Hirschausen, 2006, supra note 4. 
170 A ‘right of first refusal’ grants to the buyer, before any others, the right to buy the goods of the 
supplier due for its sales area. 
171 A ‘most favoured customer’ clause entails the buyer to obtain the same commercial terms that any 
other buyers. 
172 For an in-depth analysis of these clauses, see Kjolbye, “Vertical Agreements”, in Jones (ed.), EU Energy 
Law Volume II: EU Competition Law and Energy Markets (Claeys and Casteels, 2nd ed., 2007), 207-270. 
173 We note here as a side remark that in gas the ‘net back’ clause which indexes the contract price on the 
price of oil products tends to mitigate the market power of dominant exporter. 
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Figure 7: Efficiency Gains and Losses of Long-term Supply Contracts for Individual Market Players 
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It is thus impossible in theory to conclude that the ‘net competition effect’ (the 

sum of efficiency gains for contracting parties plus the sum of the positive effects on the 

opening of markets and long-term efficiency criteria, minus the sum of negative effects 

on the opening of markets and long-term efficiency criteria174) will be positive or 

negative in general. We however know what the relevant factors to take into account 

are. Positive and negative effects of long-term supply contracts are primarily linked with 

the market position of contractors, the structuring of the contract itself (namely contract 

clauses), the technology involved in case of investment, the intensity of retail 

competition and the general level of horizontal and vertical integration. 

                                                 
174 A competition authority will not take into account the potential efficiency losses for an individual 
contracting party arising from its own business conduct. 
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Figure 8: Effects of Long-term Supply Contracts on the Opening of Markets and Long-term Efficiency 
Criteria 
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However, a multitude of elements have to be looked at when one tries to 

determine the net competition effect of long-term supply contracts. Figure 9 recalls the 

most important elements. Economic analysis thus points out where to look at when 

assessing long-term supply contracts but is poor on practical insights. It does not indeed 

provide guidance on what is the optimal mix of contract durations and vertical 

integration and even less on how to get there from a given mix. It provides guidance 

neither on how to quantify efficiencies and anti-competitive effects nor on how to 

balance them from a dynamic, long-term efficiency perspective. 
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Figure 9: Relevant Factors to Analyse the ‘Net Competition Effect’ of Long-term Supply Contracts 
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In the context of decentralized electricity markets, two basic strategies are thus 

possible. The first strategy is to let market players contracting forward as long as spot 

and forward markets do not mature. The second strategy is more radical and consists in 

forbidding all long-term supply contracts. In this case, liquidity would mechanically 

increase on spot and forward markets, asset specificity would decrease and the value of 

long-term contracting for market players would fall. However, there is no estimate of 
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how long it would take for this effect to play in full and thus of how long this policy 

would be detrimental for investment, entry and all the benefits of long-term supply 

contracts depicted above. It could of course be argued that sustainably high wholesale 

and CO2 prices would allow for high fixed cost generation investment to be sunk 

without long-term supply commitments in the transition period but there is no certainty. 

Overall, long-term supply contracts thus appear both as a barrier to liberalization and as 

a cure from the shortcomings of restructuring in electricity markets. 

 

CONCLUSION 

In the aftermath of the California crisis, the ENRON scandal and the ending of 

the liberalization process in the US, it appeared with more clarity that the new 

competition model had not delivered all its promises and in particular had not solved 

the problem of vertical relationships in a decentralized market setting. This has resulted 

from several causes. First are the diverse risk profiles of the different technologies and 

the inability of investors to secure sufficient cash flow to recoup investments. Contrary 

to most expectations, reliable spot and forward markets have not developed and 

financial instruments for hedging are missing. In particular, the time horizon of available 

forward contracts on organized wholesale markets, usually less than a year, does not 

facilitate investment in high-fixed costs technologies. The nature of the commodity, the 

lack of suitable risk management techniques and the misalignment of contracting 

incentives among wholesale market players have led to the wide failure of the pure 

merchant plant and supplier models where full decentralization has been applied. The 

extreme of fully de-integrated competitive retail models thus does not seem to deliver 

long-term efficiency, especially in view of the forthcoming investment cycles. Even if 

the theoretical economic model of competitive reform was fully implemented, it seems 

that some misunderstood factors such as the dynamics of retail competition and the 

problem of high fixed-cost investments would still hamper its overall efficiency. The 

model thus appears inherently incomplete.   

A natural response from market players to the misalignment of contracting 

incentives between producers and retailers has indeed been vertical re-integration in 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

68 

 

several markets (e.g. in the UK or New Zealand), when it was allowed.175 Vertical re-

integration occurs when the costs and risks of contracting (transaction costs, contractual 

incompleteness and bounded rationality, hold-up costs, regulatory risks, market power 

costs) exceed those of ownership (agency costs, costs of collective decision-making, 

costs of risk bearing).176 As for long-term supply contracts, the virtues of vertical 

integration are widespread for individual market players. It improves not only 

investment and risk management but also provides a natural and self sustaining hedge 

against wholesale price and quantity risks, as well as market power and asymmetric 

information costs, as it internalizes these risks and costs to the firm.177 It enables better 

matching of load profiles and supply security preferences. It also enhances scale 

differences between integrated firms and retail entrants, thereby reducing integrated 

firms’ exposure to predation.178 

However, an oligopoly of fully re-integrated market players does not appear as a 

more satisfactory solution for decentralized electricity markets. In particular, if it tends 

to limit wholesale market power and support retail competition among incumbent 

players, it not only limits retail entry (by permitting negative retail margin and thus 

cross-subsidisation between generation and retail segments in vertically-integrated 

entities) but also the need to trade on wholesale markets.179 It also limits the regulators’ 

ability to monitor wholesale prices as such prices are marginalized and other relevant 

variables such as generation costs are less easily observable.180 Regulators and 

competition authorities should thus aim to reach a middle path where spot contracting 

would combine with a satisfactory share of longer-term supply contracts and vertical 

integration.  

                                                 
175 Anderson, Hu and Winchester, 2007, supra note 111; Gans and Wolak, “A Comparision of Ex Ante 
versus Ex Post Vertical Market Supply: Evidence from the Electricity Supply Industry”, Working Paper 
(2008); Hogan and Meade, “Vertical Integration and Market Power in Electricity Markets”, Working 
Paper (2007), New Zealand Institute for the Study of Competition and Regulation; Thomas, “Evaluating 
the British Model of Electricity Deregulation”, 75(3) Annals of Public and Cooperative Economics (2004), 367-
398. 
176 Meade and O’Connor, 2009, supra note 49. 
177 Hansmann, The Ownership of Enterprise (Harvard University Press, 1996). 
178 Meade and O’Connor, 2009, supra note 49. 
179 Vertical integration not only reduces the overall volumes to be traded but may also have an impact on 
the number of players and the size of the positions to be cleared of the remaining participants. See on this 
the Sector Inquiry, 2007, supra note 3. 
180 Meade and O’Connor, 2009, supra note 49. 
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In decentralized electricity markets, long-term supply contracts overall appear 

both as a barrier to liberalization and as a cure from its shortcomings. It thus seems 

reasonable to allow and even encourage long-term supply contracts in fully de-

integrated market settings whereas the policy prescription is more ambiguous for less 

de-integrated markets. In the latter situation, which as we will see is the case of the 

European Union, a case-by-case analysis seems necessary as strong anti-competitive 

effects may arise, for instance from the exclusivity clause. However, the right mix of 

long-term contracting, vertical integration and spot trading, which would support both 

investment and entry, remains an unsettled question in theory.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

70 

 

CHAPTER 2 

The Two Dimensions of the Problem of Long-term 

Supply Contracts in the European Context: a Legal 

and Institutional Perspective 
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INTRODUCTION 

This second chapter turns to the analysis of long-term supply contract in the 

specific context of the European Union. Traditionally, the regulation of network 

industries was based on sector-specific rules rooted in the theory of natural monopoly 

and justified the granting of exclusive rights. European energy utilities were mostly 

vertically-integrated and enjoyed legal monopolies. The liberalization of electricity and 

gas markets really started in 1992, following the 1987 Single European Act, with a view 

to breaking national and regional boundaries and achieving a competitive single market. 

The first legislation defining common community rules for the implementation of a 

competitive retail model began in 1996 for electricity181 and 1998 for gas182 and was 

subsequently repealed in 2003.183 Step by step, the European Union has been pursuing a 

top-down reform process leading to the gradual implementation of a truly competitive 

electricity market within Member States.  

A further complexity of the European experiment lies in the creation of a truly 

integrated market across Member States. Echoing the fundamental EC Treaty objective 

of single market integration, integrating European electricity markets has been a core 

goal of the European Commission since the early 1990’s and requires managing and 

increasing cross-border interconnection capacities. This has major consequences for our 

analysis as the necessity of matching supply contracts with a parallel access right to the 

network, a peculiarity of this industry, complicates further the problem of long-term 

supply relationships when they take place across Member States.  

A first section will analyze how the two dimensions of the European 

competition model, namely vertical de-integration and single market integration, have 

been translated in EC law and what have been the driving forces of its implementation. 

The evolution of the European Commission’s strategy in the face of the strong 

                                                 
181 Directive 96/92/EC of 19 December 1996 concerning common rules for the internal market in 
electricity, O.J. 30.01.1997, L 27/20. 
182 Directive 98/30/EC of 22 June 1998 concerning common rules for the internal market in natural gas , 
O.J. 21.07.1998, L 204/1. 
183 Directive 2003/54/EC of 26 June 2003 concerning common rules for the internal market in electricity 
and repealing Directive 96/92/EC, O.J. 15.07.2003, L 176/37; Directive 2003/55/EC of 26 June 2003 
concerning common rules for the internal market in natural gas and repealing Directive 98/30/EC, O.J. 
15.07.2003, L 176/57. 
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opposition of certain Member States will be scrutinized particularly. A second section 

will assess the empirical evidence on liberalization achievements and show not only that 

European electricity markets have not converged but also that they have remained 

largely concentrated and that cross-border interconnections have not developed. This is 

not only due to a lack of legal basis for energy in the EC Treaty: for a variety of reasons, 

which will be articulated, Member States have had very different views on the new 

market organization to be implemented. We will also see how the problem of 

interconnections complicates the analysis of long-term supply contracts across Member 

States. The last section will depict the different strategies currently being implemented 

to support the transition, among which the enforcement of EC antitrust law is 

increasingly taking a more prominent role, and the on-going changes in the dynamics of 

EC energy regulation they represent.  

 

I – THE TWO DIMENSIONS OF THE EUROPEAN MODEL OF 

DECENTRALIZED ELECTRICITY MARKETS: VERTICAL DE-

INTEGRATION AND SINGLE MARKET INTEGRATION IN 

EC LAW 

The ten year negotiation process which led to the enactment of the first 

liberalization Directive evidenced the difficulties of getting a consensus around the 

liberalization of national electricity markets among Member States. Despite the lack of a 

specific legal basis for energy in the EC Treaty, the first and second liberalization 

Directives managed to provide a flexible framework defining the general principles of a 

competitive retail model for Europe, an effort supported from the beginning by the 

European Commission under both the single market and the competition rules. This 

section first reviews the period before the first liberalization Directive and the early 

strategies of the European Commission to advance the opening of markets. A second 

section will analyze the content of the two liberalization Directives and highlight the 

compromises reached as well as the place of non-economic goals.   
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I.A – Electricity Market Opening in Europe before the First 

Liberalization Directive: Emphasis on Cross-border Trade 

 Cross-border exchanges of electricity in the European Union started before any 

public authority at the Community or Member State level addressed the issue. 

Incumbent operators spontaneously started to exchange electricity mainly for technical 

and security of supply reasons and thus started to develop interconnections. The 

enactment of the transit184 and price transparency185 Directives followed logically in 

1990. The period prior to the enactment of the first liberalization Directive already 

evidenced much of the problems which will impair the reform process in the next 

period: the prevalence of national politics and the lack of a clear legal basis for energy in 

the EC Treaty. 

Incumbent electricity operators started early to set up associations to facilitate 

cross-border exchanges with a view to ensuring security of supply and limiting 

unnecessary investments in the network. These associations were mainly regional in 

scope. Prior to liberalization, interconnections had primarily a solidarity purpose. Two 

main associations of transporters were created in this period. First is the UCTE which 

was created in 1951 and gathered electricity companies from eight Member States: 

Austria, Belgium, France, Italy, Luxemburg, the Netherlands, Germany and Switzerland. 

Spain, Portugal, the former Yugoslavia and Greece joined later in 1987. Within this 

block, two sub-groups emerged to further cooperation, one between France, Portugal 

and Spain; the other between Austria, Italy, the former Yugoslavia and Greece. In 

Scandinavia, Denmark, Finland, Iceland, Norway and Sweden created NORDEL in 

1963 with the same objective. Before the early 1990’s, European electricity incumbents 

were more collaborating than truly competing, even if cross-border exchanges already 

yield some gains from trade.  

Following the Single European Act of 1986, Energy Commissioner Mosar 

invited Member States to engage in single market integration, an orientation which was 

approved by European energy ministers at the Council of 2 June 1987. However, no 
                                                 
184 Directive 90/547/EC of 29 October 1990 on the transit of electricity through transmission grids, O.J. 
13.11.1990, L 313/30. 
185 Directive 90/547/EC of 29 October 1990 on the transit of electricity through transmission grids, O.J. 
13.11.1990, L 313/30. 
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legally binding act was enacted at the Community level before the transit and price 

transparency Directives. The importance of interconnections for security of supply is 

such that in the United States, the FERC has automatically jurisdiction on 

interconnectors’ management and new builds. In Europe, the principle of subsidiarity 

has long limited the direct action of Community institutions on interconnections.186 In 

practice, two main obstacles limited the expansion of cross-border trade. First was the 

problem of access tariff. Second was the problem of physical and contractual congestion 

which raised the problem of the non-discriminatory allocation of interconnection 

capacities.  

The recommendation n°81/924/CEE of 27 October 1981 of the Council on 

electricity tariffs had already as an objective to obtain more transparent prices for 

industrial customers.187 The legal basis of this recommendation was Art 308 EC (former 

Art 235 EC), which already showed that there is no specific legal basis for decisions in 

the energy field. This recommendation stated that electricity must be priced according 

to common principles across Member States. The Council stated that electricity supply 

is a public service and that consumers must be treated equally when their consumption 

patterns are comparable. However, this recommendation did not have any binding 

effect and ten more years were needed to have a legally-binding document on price 

transparency enacted at the Community level.188  

The price transparency Directive explicitly stated that competition cannot be 

achieved without price transparency and it used for the first time the expression ‘single 

energy market’. Member States had to ensure that all energy suppliers provide to 

EUROSTAT prices and marketing conditions imposed to industrial customers of 

electricity and gas. It was not yet a legal right to choose supplier, which would come 

with the first liberalization Directive, but the Directive must help achieve non-

discriminatory purchase conditions and facilitate customer choice where it is allowed. 

However, price and marketing conditions being strategic information, confidentiality 

                                                 
186 Though Art 3 EC acknowledges the role of the European Community in facilitating the development 
of trans-European networks. 
187 Recommendation n°81/924/CEE of 27 October 1981 on electricity tariff structures in the 
community, O.J. 24.11.1981, L 337/12. 
188 On the current state of transmission tariff in the European Union, see Perez-Arriaga, Montero and 
Oderiz, Benchmark of Electricity Transmission Tariffs, Report prepared for the Directorate-General for Energy 
and Transport/European Commission (2002). 
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had to be ensured. Member States were responsible for the aggregation of data. 

Publications by EUROSTAT and the European Commission only included general 

statistics. These statistics for instance did not include precise data on production costs 

and taxation schemes.189  

The transit Directive soon accompanied the price transparency Directive and 

can be considered as a preliminary step to full third-party access (thereafter TPA). The 

transit Directive was adopted on the 29 October 1990 under the co-decision 

procedure.190 The transit Directive restated that increasing the size of electricity markets 

will allow for a better use of production and transmission capacities. The Directive also 

stated that cross-border interconnectors are important for social cohesion and a 

balanced development of the European Union. Lastly, the Directive recalled the 

importance of interconnections for security of supply. In practice, the Directive was 

long on generalities but short on concrete regulatory actions. Some duties were 

nonetheless imposed on Member States and national TSOs. In particular, TSOs had a 

legal duty to negotiate access without discriminating between access seekers.191 The 

principle of non-discrimination would become a basis of the TPA regime in the first and 

second liberalization Directives. In case a satisfactory solution could not be found, the 

conflict had to be referred to the European Commission and national authorities, and 

an arbitration procedure could be set up. Member States were also to notify the 

European Commission of any existing transit contract (Art 2(3)). Overall, the transit 

Directive aimed more to set up the conditions for the emergence of a competitive 

market than truly creating it. The transit Directive was subsequently abrogated by the 

second liberalization Directive of 2003 (Art 29) and replaced by Regulation 1228/2003.               

Before the enactment of the first liberalization Directive, the direct action of the 

Community on interconnections was essentially to support projects having a ‘common 

interest’. Decision n°1254/96/CE of the 5 June 1996 of the Parliament and the Council 

clarified the orientations of the Community regarding trans-European networks having 

a ‘common interest’.192 This decision was abrogated by Decision n°1229/2003/CE of 

                                                 
189 Isidoro, L’Ouverture du Marché de l’Electricité à la Concurrence Communautaire (LGDJ, 2006). 
190 Art 95 EC, formerly Art 100 A EC. 
191 Regulated TPA will only come with the first liberalization Directive. 
192 Decision No 1254/96/EC of 5 June 1996 laying down a series of guidelines for trans-European energy 
networks, O.J. 29.06.1996, L 161/147. 
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the 26 June 2003 of the Parliament and the Council.193 In this decision, the European 

Community defined its objectives for trans-European networks in the energy field. For 

electricity, Art 4 stated three main priorities: interconnecting isolated networks, 

developing interconnections among Member States and finally developing 

interconnections with third countries, in particular Mediterranean and CEE countries. 

Based on these priorities, the Community was to identify projects of common interests, 

which could qualify for obtaining European funds, and set up a more enabling 

regulatory framework. The Decision of the 5 June 1996 the decision of the 26 June 2003 

however continued to emphasize the importance of the principle of subsidiarity.  

Overall, we can see that the development of cross-border trade (and thus of 

interconnections) has been a critical goal of the European Community in energy a long 

time before the first liberalization Directive. However, the principal of subsidiarity 

already limited action at the Community level and thus a fast development of the 

network whereas cross-border capacities were minimal and thus could not have any 

substantial effects on domestic prices. Increases in capacity rather came from the 

voluntary effort of the incumbents which primarily pursued a security of supply 

rationale. The first legal acts of the early 1990’s only established a European regime for 

transit and price transparency. The choice of supplier was not an effective right and 

legal monopolies remained the preferred organization of European electricity markets.  

The next section turns to the analysis of the strategies implemented by the 

European Commission in the preparatory period to the first liberalization Directive.   

I.B – Electricity Market Opening and the Lack of a Legal Basis for 

Energy in the EC Treaty: Early Strategies of the European 

Commission 

Apart from coal with the European Coal and Steel Community Treaty 

(thereafter ECSC Treaty) and nuclear with the European Atomic Energy Treaty 

(thereafter EURATOM Treaty), energy does not have any specific legal basis in primary 

EC law. General EC law therefore applies, in particular competition and internal market 

                                                 
193 Decision No 1229/2003/EC of 26 June 2003 laying down a series of guidelines for trans-European 
energy networks and repealing Decision No 1254/96/EC, O.J. 15.07.2003, L 176/11. 
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rules.  Before the first liberalization Directive, the lack of a legal basis for energy in the 

EC Treaty did not preclude the European Commission acting directly in the energy 

field. Two strategies can be depicted: first the adoption of non-binding ‘soft law’ 

documents of many kinds (white papers, green papers, communications, guidelines, 

declarations, resolutions, recommendations, codes of conduct, conclusions…), second 

the use of EC Treaty articles on competition194 and the free movement of goods and 

establishment,195 namely a ‘litigation’ approach.196  

The soft law197 in general aims to state a political will or a general orientation on 

a specific question. In theory, it does not create a legal right but it may create legal 

uncertainty as long as stated principles have not been discussed and litigated before 

Community Courts. The European Commission has for instance always made clear that 

these documents do not have any restricting effects on its future action.198 However, 

some past case law seems to indicate that the soft law does create a precedent on which 

a market player could form legitimate expectations.199 On the policy side, these 

documents have constituted important steps in the long road towards liberalization, 

especially before legally-binding documents were enacted.200 We can note that they have 

also contributed to legitimate the action of the European Commission in the field of 

energy. The importance of these documents should not be under-estimated as they 

often translate the current position, for instance of the European Commission, on a 

particular issue and enable the Community to define broad orientations for the 

electricity sector. The proliferation of such documents indirectly stems from the absence 

of a legal basis for energy in the EC Treaty and from the principle of subsidiarity (Art 5 

EC). The European Commission has often been using them to put pressure on Member 

States and influence their choices in matters where it did not have legal competences.  
                                                 
194 Art 81 EC prohibits anti-competitive agreements and Art 82 EC prohibits abuses of dominance. Art 
87-89 EC concern state aids. 
195 Art 28-32 EC. 
196 Isidoro, 2006, supra note 189. 
197 We refer here to Commission documents not explicitly mentioned in Art 249 EC. 
198 Cameron, Competition in Energy Markets (Oxford University Press, 2007). 
199 See Case T-105/95, WWF UK v. Commission [1997] ECR II-313. 
200 These documents are too many to be all recalled here but can be found on the website of the the 
European Commission’s Directorate-General for Energy and Transport (DG TREN thereafter). Since 
2006, the most important have been the European Commission Green Paper A European Strategy for 
Sustainable, Competitive and Secure Energy, COM(2006) 105 final of 08.03.2006; the European Commission 
Communication An Energy Policy for Europe, COM(2007) 1 final of 10.01.2007 and the European 
Commission Communication 20 20 by 2020: Europe's Climate Change Opportunity, COM(2008) 30 final of 
23.01.2008. 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

78 

 

In parallel to these non-binding documents, the European Commission has early 

on taken a litigation strategy to start opening European electricity markets to 

competition. As expressed in the Commission White Paper of 1995,201 European energy 

policy mainly lies in the application of the EC Treaty and aims among other objectives 

to enable the creation of a true single market for goods and services. However, the 

application of free movement and competition rules to electricity firms long appeared 

impossible due to the exclusive and special rights they enjoyed in most Member States. 

In view of the long negotiations on the first liberalization Directive and the relative 

inertia of several Member States, the European Commission nonetheless tried to use 

these provisions to accelerate opening. It is not before the early 1980’s that the 

European Court of Justice (thereafter ECJ) was asked to rule on the applicability of free 

movement and competition rules to electricity. The first objective of the European 

Commission was to remove the exclusive legal rights to supply, which appeared to 

contradict competition rules and most importantly the free movement of goods.  

The European Commission started by leveraging on third-party complaints 

against import and export monopolies. The first of these decisions by the European 

Commission was Ijsselcentrale,202 where the European Commission attacked the import 

and export monopoly of SEP, a cooperative regrouping the four main Dutch electricity 

producers holding the transmission assets. The European Commission judged that the 

cooperative constituted a restrictive agreement, and thus unduly infringed Art 81 EC 

(former Art 85 EC), and that the application of competition rules did not preclude SEP 

fulfilling its public services obligation, hence excluding exemption under Art 86(2) EC 

(former Art 90(2) EC). This decision was much criticized by electricity operators as it 

occurred in the middle of the negotiations for the first liberalization Directive.  

By attacking only one firm at a time, the European Commission could not 

realistically reach its objectives in a foreseeable time frame. A few months later, the 

European Commission thus addressed a letter questioning national legislation on import 

and export monopolies to nine Member States (Denmark, Spain, Greece, Ireland, Italy, 

the Netherlands on electricity; and Belgium, Portugal, France and Denmark on gas). 

                                                 
201 European Commission White Paper An Energy Policy for the European Union, COM(95) 682 final of 
13.12.1995. 
202 Case IV/32.732 Ijsselcentrale, O.J. 16.01.1991, L 28/32. 
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Following the receipt of unsatisfactory answers, the European Commission decided to 

attack these restrictions in five Member States (Belgium, Denmark, Spain, France and 

Portugal) before the ECJ under Art 28, 29 and 31 EC (former Art 30, 34 and 37 EC).203 

The European Commission was explicitly supported by the UK which had opened its 

market as early as 1989 under the Electricity Act (1989). The European Commission 

judged that electricity import and export monopolies amounted to quantitative import 

restrictions under Art 28 EC as well as to a discrimination against exporters in other 

Member States and importers in the Member States concerned under Art 31 EC. The 

ECJ recognized the discrimination, which de facto did not require further examination 

under Art 28 and 29 EC. However, the ECJ deemed that the European Commission did 

not sufficiently ground the fact that the conditions to benefit from exemption under Art 

86(2) EC were not fulfilled204 and none of the Member States were condemned.      

 The period prior to the first liberalization Directive evidenced several critical 

elements which will remain key drivers of electricity market liberalization in the 

European Union. First, the European Commission was constantly opposing several key 

Member States, such as France, Belgium or Germany which tended to raise ‘public 

services’ concerns to undermine any attempt to further the opening of markets before 

these issues were litigated by the ECJ. Second, the opinion of the different Member 

States on the best organization of markets is widely divergent and will tend to 

undermine any effort to reach a consensus. Last, the liberalization of electricity markets 

is initiated by a federal entity, the European Commission, which does not hold the 

necessary legal competence to implement the whole liberalization ‘package’ as defined in 

the first chapter. Consequently, inconsistencies and gaps might well arise in the law and 

regulation.  

 

                                                 
203 Art 28 and 29 EC prohibit quantitative restrictions on imports and exports. Some exemptions might 
be derived from Art 30 EC. Art 31 EC concerns public monopolies restricting imports and exports. Art 
226 EC grants the power to the Commission to bring a case against Member States before the ECJ for 
breach of the EC Treaty. 
204 Art 86(1) EC concerns private or public undertakings enjoying an exclusive right granted by Member 
States and which breach EC Treaty rules. Art 86(2) EC provides the conditions for exemptions.  
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I.C – The First and Second Liberalization Directives: From the 

Foundation to the Harmonization of a Competitive Retail Model in 

EC Law 

In principle, sector specific legislation was not required to achieve the 

liberalization of European electricity markets as the EC Treaty already granted 

considerable powers to the European Commission under the competition rules to fight 

abuses of dominance by incumbents. However and as shown above, this would have 

taken many years of protracted litigation without any assurance of success.205 The use of 

liberalization Directives was thus accepted by the Council of Ministers and it is likely 

that the introduction of qualified majority voting and the greater involvement of the 

European Parliament in the law-making process facilitated that option.206 

The discussions leading to the enactment of the first liberalization Directive 

lasted for about ten years. It evidenced the fact that the European Commission widely 

underestimated the political, social and economic importance of this sector for a 

majority of Member States.207 Opposition has been especially strong on TPA and the 

effective recognition of the notion of ‘public service’ for electricity. Early opposition to 

TPA, except in the UK, led the European Commission to try to impose its view and 

draft a Directive on TPA under Art 86(3) EC (former Art 90(3)), the EC Treaty article 

used for the liberalization of telecommunications. However, both the Member States 

and the European Parliament strongly opposed this initiative and the European 

Commission abandoned the text in October 1991. Following a proposition from 

France, the Council asked the European Commission to examine the possible co-

existence of TPA with the single buyer model. After five years of intense negotiation, 

the European Parliament and then the Council of 25 July 1996 accepted a compromise.  

The Directive 96/92/EC was published on the 30 January 1997 in the Official 

Journal of the European Communities and the Member States had two years to 

incorporate it in national law.208 The negotiated route of Council legislation was thus 

                                                 
205 Cameron, 2007, supra note 198. 
206 Cameron, 2007, supra note 198. 
207 Padgett, “The Single European Energy Market: the Politics of Realization”, 30(1) Journal of Common 
Market Studies (1992), 53-75. 
208 For a fascinating account of these negotiations, see Isidoro, 2006, supra note 189. 
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chosen, under the Internal Market Rationale set out in Art 95 EC. The first liberalization 

Directive led to a compromise leaving Member States the opportunity to organize 

electricity markets according to a wide range of modalities resulting in different degrees 

of openness. The objectives of the first Directive were threefold: (i) rationalizing the 

electricity sector as well as ensuring security of supply, and ensuring both the better 

competitiveness of the European economy and environmental sustainability; (ii) 

adapting the electricity sector while respecting the organizational diversity in the 

different Member States; (iii) increase interconnection capacities. Increasing competition 

was thus not the key goal of the Directive, it rather built the foundations of a 

competitive retail model in the EU. Full ownership unbundling of the network was not 

imposed and eligibility was first limited to the biggest consumers (consumption above 

40 GWh per year) before being progressively enlarged. It is worth noticing here that the 

European competition model gives much more importance to retail competition than 

the US model does. 

The second Directive confirmed these ambitions and tried to improve the 

functioning of the market by harmonizing some options of market designs. We note 

that it took only four years to abrogate the first text and enact an acceleration package. 

Contrary to the first liberalization Directive, the negotiations on the second Directive 

remained very discrete. This section analyses how the two Directives concealed 

economic and non-economic goals and what parts of market designs have been 

harmonized at the EU level.   

I.C.I – Principles: Reconciling Competition with Public Services Obligations and 

Subsidiarity 

Concealing different goals, especially competition, public service and 

subsidiarity, was at the core of the two liberalization Directives. After stating that 

competition is necessary for the completion of a truly single market, the first Directive 

immediately recalled that Member States may find it necessary to impose public service 

obligations in order to ensure security of supply, the protection of consumers and the 

environment, which might not be delivered by free competition alone.209 In particular, 

firms with a public service obligation might be exempted from the rules on the free 
                                                 
209 Recitals 2 and 13. 
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movement of goods and establishment, provided they comply with Art 86(2) EC.210 The 

juxtaposition of the goals of competition and public service is somewhat unusual in EC 

law, the competition principle being a basis of the EC Treaty whereas the notion of 

public service does not exist per se in community law. The notion of ‘universal service’ 

exists however, for example in the Directives on telecommunications, but this notion is 

much more limited than the notion of public service which exists only truly in national 

law.211 The inclusion of public service as a key objective of the Directives appears a 

concession to Member States and it was explicitly foreseen that the interplay between 

competition and public service obligations would have to be reviewed.212 However, no 

significant change appeared in the second Directive.213 The second Directive 

nonetheless clarified in its Chapter II the scope of public services obligation, including 

security of supply, the reliability of the system, quality of supply, energy efficiency and 

environmental protection. It then indicated the articles of the Directive (Art 6, 7, 20 and 

22 on the licensing of new plant, tendering, the construction of direct lines and most 

importantly negotiated TPA) which Member States could decide not to apply to secure 

the fulfilment of these obligations (Art 3(8)).  

Reconciling competition and the principle of subsidiarity was also a core 

objective of the Directives. A Directive being a legal instrument which in itself requires 

application by the Member States, it is interesting to note that the principle of 

subsidiarity was nonetheless emphasized on several instances.214 The principle of 

subsidiarity was clearly applied in the first Directive which left Member States to decide 

for instance on the organization of TPA. The freedom of Member States was however 

severely limited in the second Directive. 

I.C.II - Organization of Production, Transport, Supply and Distribution 

Activities  

The first and second Directives did not challenge the freedom of Member States 

to control generation capacities installed on their territories and to retain a planning 

                                                 
210 Recital 17. 
211 On ‘universal service’, see the European Commission Communication Services of General Interest in 
Europe, COM (96) 443 final of 11.09.1996.  
212 Art 26 first liberalization Directive. 
213 Recital 26. 
214 e.g. recital 11 of the first Directive and Art 3(1) of the second Directive. 
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activity (Art 3(2) in both Directives). Member States could use either licensing or 

tendering for new capacities (licensing is preferred in the second Directive) but 

procedures had to comply with EC competition rules (Art 6 and 7 of the second 

Directive). Licensing criteria must be fair and transparent. The criteria may relate to “the 

safety and security of the electricity system, installations and associated equipments; the protection of 

public health and safety; the protection of the environment; land use and sitting; use of public ground; 

energy efficiency; the nature of the primary sources; characteristics particular to the applicant, such as 

technical, economic and financial capabilities; compliance with public service obligations” (of Art 3).215 

As a consequence, Member States retained a lot of freedom, even under the licensing 

procedure. In the first Directive, the tender procedure (Art 6) gave to the Member 

States the initiative for planning new generation investments. In practice, the criteria for 

participating in the tender were largely the same as with the licensing procedure and an 

independent body, public or private, had to be vested with the responsibility to oversee 

the tendering process (Art 6(5)). However, the tendering procedure was less likely to 

create a truly competitive market as national administrations remained liable to decide 

the erection of new plants and based their decision on information provided by the 

incumbent or the weakly unbundled TSO. In practice, the tendering procedure has been 

chosen by a limited number of Member States.216  

The market design for transport activities was organized in Chapter IV of the 

first and second Directives. The purpose of the two Directives was to avoid the owner 

of the ‘essential facility’ precluding access to related markets. The first Directive aimed 

to achieve this by mandating the creation of an independent TSO (Art 7(1)) and the 

second Directive by mandating its legal unbundling. In the first Directive, Member 

States could designate unilaterally an independent TSO or leave this responsibility to the 

asset owner. The TSO had to bear a number of obligations. The TSO had to ensure the 

dispatching of the system on a non-discriminatory basis (Art 7(5) of the first Directive 

and Art 11(2) of the second Directive) and thus respect the merit order, except when 

Member States give priority to certain generation capacities such as cogeneration or 

renewables (Art 8(3) and 11(3)). The TSO also had an obligation regarding the 

                                                 
215 Art 6(2). 
216 The procedures are similar in the second Directive. 
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confidentiality of information it has access to (Art 9 and Art 12).217 After three years of 

application, the second Directive recognized that the provisions of the first Directive 

were not sufficient to ensure non-discriminatory access to the network and imposed 

legal unbundling (Art 10). Art 10(2) precisely defined the minimum criteria to be 

applied: 

(a) “those persons responsible for the management of the transmission system operators may 

not participate in company structures of the integrated electricity undertaking responsible, 

directly or indirectly, for the day-to-day operation of the generation, distribution and supply 

of electricity; 

(b) appropriate measures must be taken to ensure that the professional interests of the persons 

responsible for the management of the transmission system operator are taken into account 

in a manner that ensures that they are capable of acting independently; the transmission 

system operator shall have effective decision-making rights, independent from the integrated 

electricity undertaking, with respect to assets necessary to operate, maintain or develop the 

network. This should not prevent the existence of appropriate coordination mechanisms to 

ensure that the economic and management supervision rights of the parent company in 

respect of return on assets, regulated indirectly in accordance with Article 23(2), in a 

subsidiary are protected. In particular, this shall enable the parent company to approve the 

annual financial plan, or any equivalent instrument, of the transmission system operator 

and to set global limits on the levels of indebtedness of its subsidiary. It shall not permit the 

parent company to give instructions regarding day-to-day operations, nor with respect to 

individual decisions concerning the construction or upgrading of transmission lines, that do 

not exceed the terms of the approved financial plan, or any equivalent instrument;  

 

(a) the transmission system operator shall establish a compliance programme, which sets out 

measures taken to ensure that discriminatory conduct is excluded, and ensure that 

observance of it is adequately monitored. The programme shall set out the specific 

obligations of employees to meet this objective. An annual report, setting out the measures 

                                                 
217 The first and second Directives also imposed on Member States the duty to enable the construction of 
direct lines by private operators on their territories (Art 22(1) of the first Directive and Art 22(5) of the 
second Directive). However, Member States retained the right to refuse the establishment of a direct line 
if the granting of such an authorization would obstruct the provisions of Art (3) on public service 
obligations.   
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taken, shall be submitted by the person or body responsible for monitoring the compliance 

programme to the regulatory authority referred to in Article 23(1) and shall be published.” 

 

Last, the first and second Directives (Chapter V) organized the distribution 

segment. The wording of the two Directives was close on transport and distribution 

activities. The main obligations of the distribution operator were to ensure non-

discriminatory access, confidentiality and public services. Contrary to the first Directive, 

the second Directive imposed legal unbundling of the distribution operator (Art 15), 

except for distributors serving less than 100 000 customers or small isolated systems 

(Art 15(2)(d)). However, as for transport, “these rules shall not create an obligation to separate 

the ownership of assets of the distribution system operator from the vertically integrated undertaking” 

(Art 15(1)). Public services obligations mainly included energy efficiency, demand-side 

management and an obligation to supply customers located in a given area (Art 10(1) of 

the first Directive).218 

I.C.III – Eligibility and TPA 

Reforming the structure of the industry was a means to enable customers to 

choose supplier and hence increase competition. In the European Union, this choice 

was restricted before progressively being extended to all customers. On the supply side, 

the conditions for an effective TPA had thus to be organized. 

In the first Directive, eligibility criteria were first defined in Art 2. Eligible 

customers were final customers, retailers or distribution companies consuming first 40 

GWh per year (on a consumption site basis and including auto-production, (Art 19(1)). 

This threshold was lowered to 20 GWh three years after the entry into force of the 

Directive, and then to 9 GWh six years after. In respect of the principle of subsidiarity, 

Member States had the possibility of opening their ‘captive’ customers segment faster. 

The second Directive made sure that all customers, including household customers 

would be free to choose supplier by 1 July 2007 (Art 21(1)).219  

                                                 
218 We note that resale activities are not explicitly ‘organized’ by the Directives. They only set up a TPA 
procedure to allow entry in retail and legal unbundling between transport and retail activities. 
219 In practice, the method of eligibility was more complicated and introduced flexibility and objectives in 
terms of market opening to Member States. The market being fully opened at the time of writing, we do 
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The modalities of the organization of TPA were at the centre of all conflicts 

during the negotiations of the first Directive. To reach a consensus, the Directive 

introduced three alternatives: negotiated TPA, regulated TPA and single buyer. These 

systems could be combined and had to similarly ensure non-discrimination and 

transparency (Art 16). These systems had in principle to “lead to equivalent economic results 

and hence to a directly comparable level of opening-up of markets and to a directly comparable degree of 

access to electricity markets” (Art 3(1)). In the negotiated TPA system, supply and network 

access transactions are de-coupled. Eligible market players must contract for supply and 

then negotiate access with the TSO (Art 17(1)). This system could also apply for access 

to the distribution network (Art 17(2)). To facilitate negotiations, TSOs and distribution 

system operators (DSOs thereafter) had to publish indicative access tariffs based on the 

average prices charged in the previous year (Art 17(3)). In the regulated TPA system, 

access tariffs had to be fixed by the relevant national authorities.220  

 In the single buyer system, the producer and the eligible customer contracted on 

a certain volume, then the single buyer bought the electricity from the producer at the 

price agreed between them minus the cost of transport and distribution due to be 

published pursuant to Art 18(1)(i). The electricity was then resold to the buyer at the 

price primarily agreed with the producer. In case where the single buyer did not have a 

duty to buy, negotiated or regulated TPA applied. The single buyer model raised 

important problems of transparency and accounting unbundling, and there were often 

two single buyers in practice, one for transport and one for distribution. Overall, the 

systems of TPA and single buyer were not so different in practice and France, which 

had rejected the former during the negotiations, finally implemented a regulated TPA 

system. This is also why the single buyer system was not retained in the first gas 

Directive and subsequently in the second electricity Directive.    

In the second Directive, the negotiated TPA and single buyer models were 

cancelled, especially because of a structural lack of transparency. Art 20(1) stated that: 

“Member States shall ensure the implementation of a system of third party access to the transmission 

and distribution systems based on published tariffs, applicable to all eligible customers and applied 

                                                                                                                                          
not spell out here these intricacies. For a precise account, see Jones, EU Energy Law, Volume I: The Internal 
Energy Market (Claeys and Casteels, 2nd ed., 2006). 
220 For a case study, see Glachant, Dubois and Perez, “Deregulating With No Regulator: Is the German 
Electricity Transmission Regime Institutionally Correct?, 36(5) Energy Policy (2008), 1600-1610. 
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objectively and without discrimination between system users. Member States shall ensure that these 

tariffs, or the methodologies underlying their calculation, are approved prior to their entry into force in 

accordance with Article 23 and that these tariffs, and the methodologies — where only methodologies 

are approved — are published prior to their entry into force”. Grounds for refusal were 

numerous and justified the action of the European Commission under EC competition 

law to ensure effective TPA in practice.221 Four main reasons for refusal were included 

in the legislation. First is the lack of capacity. In this case, any refusal must be justified 

and TSOs/DSOs must provide relevant information on measures that would be 

necessary to reinforce the network. Second are public service obligations imposed by 

Member States within the meaning of Art 86(2) EC. Third is force majeure, referred to as 

‘sudden crises’ in the Directives. A fourth criteria concerned eligibility and the 

reciprocity principle but is no longer relevant since full market opening on the 1 July 

2007. Finally, the Directives included provisions on tariff methodologies and 

transparency as excessive tariffs could de facto lead to discriminatory exclusion of the 

competitors of the vertically-integrated utilities.  

I.C.IV – The Creation of National Regulatory Agencies in Each Member State 

 The first liberalization Directive imposed a duty on Member States to ensure a 

minimum of ex ante regulation to ensure non-discriminatory TPA. These obligations 

became more precise in the second Directive even if some leeway was left to Member 

States in their application. There was no specific Chapter in the first Directive on 

regulation and what it meant (see Art 2). Regulation was principally defined by its 

objectives: protecting access to the essential facilities and fighting abuses of dominance. 

Obligations in terms of regulation concerned generation and TPA but security of supply 

was not included and thus left to Member States. Art 6(5) imposed on Member States a 

duty to designate a public authority or a private body, independent of generators and 

transmission asset owners, in charge of organizing, monitoring, and controlling tender 

procedures. The tender procedure was retained only by a few Member States and 

subsisted in the second Directive only for security of supply reasons (Art 7).  

More important was the monitoring of TPA conditions. The first Directive 

imposed on Member States a requirement to ensure that negotiations for access were 
                                                 
221 See chapter 4 on this. 
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fair and that TSOs/DSOs did not abuse their dominant positions (Art 20(2)). However, 

following the principle of subsidiarity, Member States retained the freedom to organize 

TPA and obligations present in the first Directive were set at a minimum. Indeed, 

contrary to the second Directive, no guidance was provided on tariff regulation, system 

reliability or quality of service, and no obligation was imposed on the monitoring of 

eligibility criteria and accounting unbundling, otherwise imposed. Art 22 of the first 

Directive gave the opportunity to Member States to rely on competition law to ensure 

an effective TPA regime. Independence was actually only required for the monitoring of 

tendering procedures and the settlement of conflicts on access to the grid. The 

independence of the entity in charge of regulation was thus not required in the first 

Directive. In practice, only Germany222 and the Netherlands did not set up an ad hoc 

regulatory institution for the electricity sector. Most other Member States went beyond 

the obligations of the first Directive but a comparative administrative perspective 

showed that functional and organizational diversity remained a cornerstone of energy 

regulation at the Member States level.223 This led the European Commission to impose 

stronger obligations in the second Directive.  

 The second Directive therefore filled certain gaps. It restricted the freedom of 

Member States and implied heavy organizational changes in Germany which used to rely 

on the ex post enforcement of competition law. Art 23 specifically related to the 

organization of national regulation. To ensure non-discrimination and the good 

functioning of competitive markets, the national regulatory agency must have certain 

minimum competences defined in Art 23(1). They must at least be able to monitor: 

(a) “the rules on the management and allocation of interconnection capacity, in conjunction with the 

regulatory authority or authorities of those Member States with which interconnection exists; 

(b) any mechanisms to deal with congested capacity within the national electricity system; 

(c) the time taken by transmission and distribution undertakings to make connections and repairs; 

                                                 
222 Glachant, Dubois and Perez, 2008, supra note 220. 
223 Coen and Héritier, Redefining Regulatory Regimes: Utilities in Europe (Edward Elgar, 2005); Green, 
Lorenzoni, Politt and Perez, “Electricity Liberalisation in Europe”, in Glachant and Lévêque (eds.), 2009, 
supra note 4. 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

89 

 

(d) the publication of appropriate information by transmission and distribution system operators 

concerning interconnectors, grid usage and capacity allocation to interested parties, taking into account 

the need to treat non-aggregated information as commercially confidential; 

(e) the effective unbundling of accounts, as referred to in Article 19, to ensure that there are no cross 

subsidies between generation, transmission, distribution and supply activities; 

(f) the terms, conditions and tariffs for connecting new producers of electricity to guarantee that these are 

objective, transparent and non-discriminatory, in particular taking full account of the costs and benefits 

of the various renewable energy sources technologies, distributed generation and combined heat and power; 

(g) the extent to which transmission and distribution system operators fulfil their tasks in accordance 

with Articles 9 and 14; 

(h) the level of transparency and competition.”  

In addition, national regulatory agencies have a duty, not to approve access 

tariffs, but to approve ex ante their methodologies (Art 23(2)). However, they must have 

the power to amend these tariffs to ensure that they are proportionate and non-

discriminatory (Art 23(4)). They must have jurisdiction also over conflict resolution in 

terms of access disputes (Art 23(5)). Appeal is then possible to the relevant national 

court. Surprisingly, appeal is also possible concerning the decisions of national 

regulatory agencies on tariff methodologies. Art 23(8) also surprisingly states, in a 

Chapter on national regulatory agencies, that “Member States shall create appropriate and 

efficient mechanisms for regulation, control and transparency so as to avoid any abuse of a dominant 

position, in particular to the detriment of consumers, and any predatory behaviour. These mechanisms 

shall take account of the provisions of the Treaty, and in particular Article 82 thereof”. This duty has 

in practice been taken on in most Member States by national antitrust authorities. While 

Art 23(12) imposed a duty on national regulatory agencies to cooperate among them 

and with the European Commission, Art 23(10) allocates decision rights on cross-

border issues. The deciding authority will be the national regulatory agencies “which has 

jurisdiction in respect of the system operator which refuses use of, or access to, the system”.  
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I.C.V – Transitory Measures to Market Opening 

The first Directive included a number of transitory measures and restrictions to 

the introduction of a fully competitive retail model. Apart from the eligibility criteria 

discussed above, the transitory measures mainly concerned the consequences of the first 

Directive on certain long-term engagements taken before liberalization. Art 24(1) of the 

first Directive indeed stated: “Those Member States in which commitments or guarantees of 

operation given before the entry into force of this Directive may not be honoured on account of the 

provisions of this Directive may apply for a transitional regime which may be granted to them by the 

Commission, taking into account, amongst other things, the size of the system concerned, the level of 

interconnection of the system and the structure of its electricity industry. The Commission shall inform 

the Member States of those applications before it takes a decision, taking into account respect for 

confidentiality. This decision shall be published in the Official Journal of the European Communities”. 

Transitory exemptions could concern the management of the transmission and 

distribution networks, unbundling and TPA. Eight Member States benefited from Art 

24 exemptions: Germany, Austria, Denmark, Spain, France, UK, Ireland, Luxemburg 

and the Netherlands.224  

The Directives also included possibilities of sanction in case of non-compliance. 

As Member States were left with some leeway on the pace of opening, some customers 

with the same consumption patterns could be considered eligible in one country but not 

in the other, which could introduce distortion of competition. To prevent this, the 

Directive introduced not only a sanction mechanism in case of undue restriction to 

opening but also the possibility for one country restricting import from another less 

open country in case of trade imbalance. Art 19(5) stated:  

“To avoid imbalance in the opening of electricity markets during the period referred to in Article 26:  

(a) contracts for the supply of electricity under the provisions of Articles 17 and 18 with an 

eligible customer in the system of another Member State shall not be prohibited if the customer is 

considered as eligible in both systems involved;  

                                                 
224 It must also be noted that certain Member States obtained a delay of opening of their markets due to 
“the specific technical characteristics of their electricity systems” (Art 27(2)). Belgium and Ireland obtained a delay of 
one year and Greece obtained two years. 
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(b) in cases where transactions as described in subparagraph (a) are refused because of the 

customer being eligible only in one of the two systems, the Commission may oblige, taking into account 

the situation in the market and the common interest, the refusing party to execute the requested electricity 

supply at the request of the Member State where the eligible customer is located.”    

This sort of ‘reciprocity clause’, very unusual in EC law, was primarily 

introduced to satisfy Germany who feared excess imports from France.225 The principles 

of Art 19(5) were conserved in the second Directive in Art 21. Last, the second 

Directive introduced some derogation, especially for small isolated networks (Art 26).     

I.C.VI – Conclusion 

This section showed that the “long march” towards a harmonized market design 

for the whole Europe was “slow” and “not so sure”.226 It is noticeable that the 

European Union decided to adopt the competitive retail model which as we saw is not 

only the most debated but also the most complicated of the different competition 

models to implement. It is also noticeable that, despite their importance for the success 

of liberalization and contrary to the second gas Directive, secondary EC electricity law 

does not address directly the problem of long-term supply contracts. The two 

liberalization Directives nonetheless tried to open European electricity markets to 

competition while taking into account the difficulties of going from monopolistic 

vertically-integrated structures to de-integrated markets. These Directives are the 

outcome of a compromise and, in the case of the first Directive, of ten years of 

negotiations.  

Several conclusions arise from the above analysis. First, market designs were 

weakly harmonized following the first Directive and Member States were left with a lot 

of freedom in the organization of their national markets. The second Directive thus 

mainly pursued a harmonization goal. Second, public services obligations have been at 

the centre of all negotiations and still open opportunities for Member States to derogate 

to several of the most important provisions of the Directives. Third, the politics of 

liberalization has been playing a big role in the European Union, with much suspicion 

                                                 
225 Isidoro, 2006, supra note 189. 
226 In the words of Hancher, “Slow and Not So Sure: Europe’s Long March to Electricity Liberalization”, 
10(9) Electricity Journal (1997), 92-101. 
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between Member States and the European Commission and among Member States 

themselves. Fourth, the impetus for liberalization mainly came from the Community 

level whereas substantial regulatory powers are retained at the level of Member States. 

This is particularly the case for interconnectors. In this context, the European 

Commission did not hesitate from very early on to use a litigation strategy to reach its 

objectives. Fifth, it is important to note that the organization of supply relationships 

across Member States is a major concern and has even been addressed with the transit 

Directive before any attempt to restructure industries within Member States.227 The 

management and increase of interconnectors is thus a key issue of the competitive 

reform model of the European Union and a part of its specificity. We will see in the 

remainder of this thesis how this impacts on the problem of long-term supply contracts. 

 

II – VERTICAL DE-INTEGRATION AND SINGLE MARKET 

INTEGRATION IN THE EUROPEAN UNION: AN 

INCOMPLETE TRANSITION 

 More than ten years after the enactment of the first liberalization Directive, the 

completion of a truly competitive retail model integrated at the level of the European 

Union remains at best work-in-progress.228 Although the first Directive left much space 

for tailoring market rules at the Member States level,229 it is fair to acknowledge that 

market designs have substantially converged among Member States, sometimes even 

before the second Directive. For instance by 1999, only one country retained the 

procedure of tendering for new capacities (Portugal), only three countries retained 

negotiated TPA (Germany, Greece and Denmark) and only three countries chose the 

single buyer mechanism (Germany, Italy and Portugal).230  

                                                 
227 The issue of access to interconnectors has recently been organized in Regulation 1228/2003 of 26 June 
2003 on conditions for access to the network for cross-border exchanges in electricity (O.J. 15.7.2003, L 
176/1), which will be analyzed in depth in chapter 4 and 5 for its impact on cross-border long-term 
supply contracts. 
228 Haas, Glachant, Keseric and Perez “Competition in the Continental European Electricity Market: 
Despair or Work in Progress”, in Sioshansi and Pfaffenberger (ed.), 2006, supra note 64, 265-316. 
229 Bergman, Brunekreeft, Doyle, von der Fehr, Newbery, Politt and Régibeau, A European Market for 
Electricity (Centre for Economic Policy Research, 1999); Hancher, 1997, supra note 226.  
230 Glachant, in Glachant and Finon (eds.), 2000, supra note 76. 
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The results of the Sector Inquiry however evidenced that most European 

markets are still largely horizontally and vertically integrated and that interconnections 

do not develop at the required pace (section II.A). The root causes of the incomplete 

transition must thus be looked for beyond the realm of secondary EC law, especially in 

the Member States’ own incentives and constraints to reform. The incomplete transition 

will appear as resulting from a combination of political, legal and technological factors 

which also shapes the problem of long-term supply contracts in the European Union 

(section II.B). To by-pass the current deadlocks of liberalization, different legal and 

institutional solutions are being implemented and the European Union experiences a 

relative shift of weight from ex ante regulation through secondary EC law to the ex post 

enforcement of EC competition law (section II.C). 

II.A – Vertical De-integration and Single Market Integration in 

Practice: the Results of the Energy Sector Inquiry  

 The Energy Sector Inquiry was primarily launched to gain a better understanding 

of European energy markets and identify future targets for antitrust enforcement in this 

sector.231 The main results are presented here, including the state of single market 

integration, before going in more depth into the Inquiry’s findings on long-term supply 

contracts. They show that most European electricity markets are still horizontally and 

vertically integrated, and that less than 10% of electricity trade flows across borders.232 

These results are important because, as we saw in chapter 1, some market characteristics 

such the level of market concentration are crucial for evaluating the competition effects 

of long-term supply contracts. The last-sub section will comment in details the insights 

of the Sector Inquiry in the light of the findings of the first chapter.  

II.A.I - General Findings 

The European Commission presented its results under five broad headings 

which we will follow for the sake of clarity.  
                                                 
231 The Energy Sector Inquiry was initiated pursuant to Art 17 of Council Regulation 1/2003 of 16 
December 2002 on the implementation of the rules on competition laid down in article 81 and 82 of the 
treaty, O.J. 04.01.2003, L 1/1.  
232 The Barcelona Council of 2002 had set a target for interconnector capacity of at least 10% of 
production capacity per Member States by 2005. In 2008, the second benchmarking report ((Commission 
Report Progress in Creating the Internal Gas and Electricity Market, COM(2008) 192 final of 15.04.2008) 
showed that five Member States remain below 10% and 10 Member States remain between 10 and 30%.  
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First, market structures remain highly concentrated and largely within national 

boundaries, which gives scope for exercising market power. The prevalence of national 

incumbents in the post-liberalization period, furthered by the merger wave of the early 

2000’s, gave rise to oligopolistic dominance at the community level and high barriers to 

entry in most Member States, both of which the current regulatory framework fails to 

tackle.233  

In the electricity sector, the Sector Inquiry mainly focuses on market 

concentration at the wholesale level and its likely impact on spot and forward markets. 

Even during off-peak hours, markets remain very concentrated in the most 

concentrated areas. In turn, even the less concentrated areas remain highly concentrated 

on peak hours. Independent generation assets are generally owned or controlled 

through long-term supply contracts by a few incumbents.  The European Commission 

finds that the concentrated market structures in generation were generally replicated 

both in spot and forward markets. Due to the presence of few financial traders, forward 

markets tend to be a bit more atomistic. They however remain very illiquid for 

maturities over one year and market outcomes still largely depend on a few suppliers 

with long positions.234 The total of long and short positions defines the minimum 

amount of sale and purchase transactions, i.e. the net positions. Net positions however 

diverge across Member States. Figure 10 shows the net positions across the EU. The 

Inquiry showed that the positions to be cleared by trading represent 25-40% in 

Germany, UK and the Netherlands and substantially less in Belgium or France, despite 

Virtual Power Plants (thereafter VPPs).235   

                                                 
233 See on the merger wave, Thomas, Corporate Concentration in the EU Energy Sector, Report commissioned 
by the European Federation of Public Service Unions (2007); Lévêque and Monturus, “Mergers and 
Acquisitions within the European Power and Gas Sectors: Cases and Patterns”, CERNA Ecole des Mines 
(2008). 
234 A firm with a long position is a firm who produces more than it needs to fulfil its retail commitments. 
Conversely, a firm with a short position produces less. As a reminder, long and short positions do not 
equalize due to imports and exports.  
235 VVPs are primarily intended to remedy horizontal concentration at the generation level and increase 
liquidity on the wholesale market. They force dominant firms to make capacity options available for a pre-
determined time horizon, which amounts to a virtual divestiture of capacity. As such, VPPs are a way to 
tackle concentrated market structures in merger and antitrust proceedings when physical asset divestiture 
is not feasible. VPPs are thus hybrid remedies, between structural and behavioural, which should facilitate 
entry by cancelling the need to invest in generation. In the European Commission’s view, VPPs is part of 
a two-stage strategy where a first wave of entry in retail must create new outlets which will attract entry in 
production by independent power producer or at least enable resellers to build a sufficiently stable 
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Figure 10: Net Positions in the European Union236 

 

The Sector Inquiry then depicts the possibilities for dominant generators with a 

diversified portfolio of technologies to abuse their market power by withholding 

capacities or tacitly colluding through repeated games. The possible antitrust remedies 

are discussed but the crucial question of the definition of the relevant spot market is left 

open. Some respondents proposed to analyze hourly markets as separate product 

markets and that analysis should be restricted to the price-setting technologies. Long-

term supply contracts are also deemed to reinforce concentration levels while the 

current level of interconnection development does not exercise any mitigation effect. 

We note that the regulation of market-based investment in the electricity network is not 

analyzed. In gas, the concentrated market structures were largely explained by the 

presence of long-term import contracts with flexibility clauses which remove 

incumbents’ incentives to trade on spot markets. The resulting economic dependency of 

the new entrants to the vertically-integrated incumbents remains a key barrier to entry, a 

problem only partially tackled by the gas release programs.237  

                                                                                                                                          
customer base to subsequently integrate backward. The competition effects of VPPs will be analyzed in 
chapter 3. 
236 From the Sector Inquiry, 2007, supra note 3. 
237 When a regulator imposes a gas release program to an incumbent, this operator is compelled to release 
quantities of its long term contracts to its competitor. This follows the same rationale than VPPs. 
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Second, the high level of vertical integration in most markets, an inefficient TPA 

to network facilities and the incomplete level of unbundling imposed by EC law are also 

highlighted as creating vertical foreclosure. In particular, vertically integrated 

incumbents do not have incentives to develop the network when this favours actual and 

potential competitors. Vertical foreclosure is also linked to market concentration as 

illiquid spot and forward markets complicate entry. In both electricity and gas, the 

volatility of spot prices and the presence of a network of long-term exclusive supply 

contracts seem to be the main barrier to entry in the European Commission’s view. 

Third, the lack of transparency continues to hinder the completion of the 

European single market for energy. In electricity wholesale markets, the lack of 

transparency on price formation does not provide the necessary signals for investment 

and hinders entry. In addition, data regarding capacity availability on interconnectors are 

missing. The European Commission also acknowledges that the present allocation of 

regulatory powers at the Community level does not provide the necessary certainty to 

market players on the management of cross-border flows. In gas, the Commission 

particularly emphasizes the lack of transparency regarding storage and transport 

infrastructure. In both sectors, the information asymmetry between incumbents and 

new entrants constitutes a barrier to entry in itself.  

Fourth, price formation remains a pervasive problem in the European Union. 

The European Commission studied at length the impact of the indexation of upstream 

gas on oil derivatives which hampers the adjustment of supply and demand and tends to 

limit price competition. In electricity, the European Commission remains very cautious 

in its assessment and points up the likely impact of CO2 emissions’ costs on wholesale 

prices. The Sector Inquiry emphasizes the perverse consequences of both the general 

lack of trust in the wholesale price formation mechanism and the presence of regulated 

retail tariffs.  

Fifth and most importantly for our analysis, the development of the cross-

border transmission network is still insufficient in Europe. Insufficient or unavailable 

cross-border capacity, different market designs, lengthy procedure and local opposition 

hamper market integration despite the apparent efforts of TSOs towards harmonization. 

For the moment, the regulatory framework has not been able to incentivize the required 
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increase in interconnection capacity through investments. Physical and contractual 

congestion238 on cross-border interconnectors are present in both sectors and the fact 

that cross-border flows are much higher in gas does not exercise any significant 

competitive pressure. Figure 11 shows the proportion of hours when congestions occur 

at different borders. It shows that most borders are congested to some substantial 

extent. 

Figure 11: Estimated Hours of Congestion as a Percentage of all Hours (Jan-May 2005)239 

 

These congestions come from sustained price differentials among Member 

States, which incentivize arbitrage, and from the mismanagement of existing 

interconnection capacities. The optimal use of existing interconnectors fails also to be 

achieved due to the slow harmonization of standards among member states, 

‘grandfathering rights’ on existing interconnectors and the non marked-based 

instruments still used for congestion management. As a result, cross-border 

                                                 
238 We recall that congestions occur when insufficient transmission capacity is available to implement all 
of the desired transactions simultaneously. Physical congestions occur when there are not enough physical 
capacities to meet demand for cross-border trade. This is thus a problem of investment in the 
transmission network. Contractual congestions in turn occur when existing physical capacities are fully 
contracted, and sometimes then under-used, which does not maximize the use of the existing physical 
capacity. Contractual congestions thus create a problem of capacity allocation and management. The 
problem of congestions will be treated in chapter 4 and 5. 
239 From the Sector Inquiry, 2007, supra note 3. 
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infrastructures do not allow for any real competition among the former incumbents and 

prices in neighbouring markets only converge slowly.240 

II.A.II – Findings on Long-term Supply Contracts  

The Sector Inquiry also addresses several side issues such as the impact of the 

recent development of the world liquefied natural gas (thereafter LNG) market on 

European gas competition, the current problems on balancing markets or the potential 

remedies to be used (especially VPP and gas releases). We focus here on the European 

Commission’s findings regarding long-term supply contracts and their impact on spot 

market development and customer foreclosure. 

The Sector Inquiry first emphasizes the potential anti-competitive effect of these 

contracts on spot market development. The effect is similar to that of vertical 

integration as it diminishes the volumes to be traded on spot and forward markets, 

which increases price volatility. The situation is however very different among countries. 

Liquidity is always reduced when long-term contracts are signed between players with 

opposite positions. However, import and export contracts have either mitigating or 

worsening effects on liquidity levels. For instance, by bringing liquidity into a market, an 

import contract traded in the domestic market may counterbalance the negative effects 

of long-term supply contracts signed in this market. In the Belgian and Dutch electricity 

markets for instance, import contracts mitigate the effects of local contracts whereas, 

the opposite is true in France where VPPs remain the main source of liquidity at the 

wholesale level.241 In countries with a single buyer system or a large number of power 

purchase agreements such as Portugal, Hungary or Poland, most producers are tied in 

the long-term with the incumbent and the spot market cannot flourish. The benefits of 

a low level of vertical integration are thus not delivered. Figure 12 evidences the impact 

of long-term supply contracts on liquidity levels in several Member States. 

                                                 
240 The Commission Report Progress in Creating the Internal Energy Market (COM(2008) 172 final of 
15.4.2008) stated that prices may still differ by 100% in some areas but that a greater price correlation can 
be seen in the Nordic markets and between the Netherlands, France, Belgium, Germany and Austria 
(especially after trilateral market coupling was organized in 2006 between France, Belgium and the 
Netherlands).  
241 Sector Inquiry, 2007, supra note 3. 
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Long-term supply contracts may also have negative effects by preventing 

potential entrants from gaining access to the customers. This problem of customer 

foreclosure essentially concerns industrial consumers (usually consumers with an annual 

consumption at least equal to 5 GW) who represent the most attractive target for new 

entrants and whose markets were open earlier to competition. As a result of these 

contracts, the intensity of retail competition is usually very low. The Inquiry emphasizes 

that this is the cumulative effect of the parallel network of long-term supply contracts 

which creates foreclosure. Foreclosure occurs because a new entrant will not be able to 

find suitable outlets. A parallel entry in generation and supply remains in this context a 

possible strategy but the high fixed costs of most technologies constitute a high barrier 

to entry, at least for brand new players.  

 Figure 12: Impact of Long-term Supply Contracts on Liquidity Levels in the European Union242 

 

In electricity, the situation widely diverges among Member States. In Belgium 

for instance, 70% of contracted supplies for the industrial consumers segment were 

signed for more than five years and the Commission’s calculations interestingly show 

that the bigger the contract, the longer the duration, which tends to increase foreclosure 

effects. Indeed, as of 1st of June 2005, the simple average contract duration till expiry 

                                                 
242 From Sector Inquiry, 2007, supra note 3. 
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was 24 months whereas the weighted average was 63 months. Another interesting 

conclusion is that the average durations of contracts tended to increase in the months 

before the Sector Inquiry was launched. By contrast, the most common contract 

durations were 24 months (decreasing over time) in Germany and 12 months in the UK. 

Unexpectedly, France presents a rather positive picture with only 20% of contracts 

being signed for more than 37 months. Contracts are usually for one year in the Czech 

Republic and Hungary. The Inquiry also reports different notice period to terminate the 

contract, e.g. 3-6 months in Germany, 28-60 days in the UK and 45 days in France. In 

gas, the situation is also substantially different. At the time of the Sector Inquiry, only a 

quarter of the (downstream) contracts were due to expire in Germany within one year 

and only 20% in Poland, whereas it reached 60% in the Netherlands.  

II.A.III – Comments: Long-term Supply Contracts within and across Member 

States Have to Be Tackled Differently due to the Problem of Interconnectors 

The Sector Inquiry is probably, up until today, the most authoritative and 

reliable source of data on a pan-European scale. It shows not only that vertical and 

horizontal integration remains a key feature of electricity markets but also that there is a 

diversity of situations among Member States. European Markets have been restructured 

around a competitive wholesale market but a quasi-monopoly or a vertically-integrated 

oligopoly continues to dominate. Contrary to the US, retail competition is a key aspect 

of market design but the intensity of retail competition remains unsatisfactory in most 

cases. The Baltic States, Ireland, Greece, Portugal, France and Belgium, in addition to 

horizontal and vertical market concentration, conserve regulated retail tariffs, weak 

network unbundling and retail competition is ineffective. Hungary, the Czech Republic, 

Poland, Lithuania, Germany, Spain, Austria, Italy and the Netherlands seem more open 

with an oligopoly of vertically integrated firms. Lastly, in a third group of countries 

comprising the UK and Scandinavian Countries, retail competition is relatively intense 

and market concentration is low even if regulated prices still exist in some Scandinavian 

countries.243  

                                                 
243 Correljé and De Vries, ‘Hybrid Electricity Markets: the Problem of Explaining Different Patterns of 
Restructuring’, in Sioshansi (ed.), Competitive Electricity Markets: Design, Implementation, Performance (Elsevier, 
2008). 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

101 

 

Several of the results of the Sector Inquiry are interesting for a competition 

analysis of long-term supply contracts as it shows that they will have to be tackled 

differently within and across Member States.  

Market structures are generally concentrated, though the intensity of horizontal 

and vertical integration diverges within the three groups of countries. When long-term 

supply contracts will be signed by dominant firms, risks of customer foreclosure will be 

likely. The Sector Inquiry is right to point up the risks of customer foreclosure, with 

average contract durations in the industrial segment of more than 5 years, and the lack 

of liquidity on spot markets as the two major anti-competitive effects of long-term 

supply contracts. Unsurprisingly, the Sector Inquiry shows that average contract 

durations are longer in Member States where market structures are more concentrated, 

validating the claim that there is an opposite relationship between the advancement of 

liberalization and the duration of contracts. Also, it recalls that the duration of contracts 

signed in the period just before the Sector Inquiry was launched was substantially longer 

than average, supporting the idea that contracting in newly-liberalized environment does 

not follow a purely economic rationale but is also influenced by diverse political, 

regulatory and macroeconomic risks, if not pure strategic behaviours (and thus possible 

abuse of dominance), which may justify the idea to intervene under the antitrust laws.     

Regarding the lack of liquidity, market concentration and a relatively high level 

of vertical integration244 leave few players with open (long or short) positions. European 

spot and forward markets are thus unsurprisingly under-developed and long maturities 

on the latter rarely extend over a year. The European Union is therefore in the most 

complicated situations as regards long-term supply contracts as no simple policy 

prescription exists and a case-by-case analysis is warranted. The Sector Inquiry 

introduces two interesting notions for the assessment of customer foreclosure. First is 

the fact that a parallel network of long-term supply contracts signed by different 

producers creates a cumulative foreclosure effect. Second is the ‘critical customer’ 

concept which is implicitly introduced.245 The latter means that the foreclosure of some 

customers yields more anti-competitive effects than that of others, especially because of 
                                                 
244 As regards vertical integration, we can say that Member States can be divided into two groups: a first 
group where ‘industrial surgery’ has not been pursued, e.g. France, and a group of country where vertical 
re-integration has naturally taken place in the period post-restructuring, e.g. the UK.  
245 These analytical devices will be further analyzed in the next chapter. 
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their size of pattern of consumption. From our analysis in the first chapter, energy 

intensive users indeed seem to fall in this category as the risk of price squeeze they face 

is lower than for pure retailers. They should thus be more prone to contracting with 

new entrant. In addition, the Inquiry finds that the bigger the volume contracted, the 

longer the duration. A major customer signing a long-term supply contracts for a major 

part of its needs with an incumbent can be considered out of the market for the life 

time of the contract, hence creating a major impediment to new entry. 

Interestingly, the Sector Inquiry recognizes that a varied portfolio of technology 

opens up opportunities for market abuse (essentially through capacity withholding) on 

the spot market. It does not however recognize the perverse effects of long-term supply 

contracts on the price formation mechanism on organized wholesale markets and on 

transparency regarding the productions costs of the firms in place. Most importantly, it 

recognizes neither the positive effect of a diversified portfolio of technology on 

investment nor the mitigating effects of long-term supply contracts on market 

manipulation. In countries with technology-diversified players holding high market 

shares, the European Commission will thus face the following dilemma. Such a firm 

which wants to sign a long-term supply contracts to secure a new investment might not 

really need it due to portfolio effects (and probably vertical integration in retail). It is 

thus tempting to limit its ability to contract in order to mitigate the likely foreclosure 

effects. However, these contracts are also most likely to limit to some extent its ability to 

manipulate spot prices. Arbitrating between these two opposing effects should be at the 

heart of the European Commission’s analysis of long-term supply contracts.     

As concerns single market integration, the Sector Inquiry clearly demonstrates 

that interconnectors have not developed in line with expectations, which as we will see 

in the remainder of this thesis complicates further the problem of long-term supply 

contracts. The problem is not only physical (not enough physical capacities to meet 

demand for cross-border trade) but also contractual congestions (contracted capacities 

are not used, or capacity allocation mechanisms are ill-defined, so cross-border trade is 

not maximized given the physical capacity of the interconnector). Congestions on 

interconnectors limit cross-border trade which implies that competitive pressure is not 

imported in the most integrated markets. Developing interconnections thus not only 
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serves to increase the gains from trade (e.g. producers may find new retail outlet and 

consumers may source electricity from cheaper areas) but also to debunk the situation in 

the most concentrated areas. 

As a consequence, the competition analysis of long-term term supply contracts 

across Member States should take into account an additional variable as compared to 

the analysis of long-term supply contracts within Member States. This is the fact that 

cross-border long-term supply contracts require equally long-term priority access rights 

on interconnectors. Given physical and contractual congestions on most EU borders, 

granting such rights for a substantial amount of the capacity of the interconnector and 

for a long period could amount to a monopolization of an essential facility and hence an 

abuse of a dominant position, depending on the market position of the right holder. 

This raises the problem of capacity allocation. The competition analysis of long-term 

supply contracts across Member States should therefore introduce the analysis of the 

competition effect of the associated long-term priority access rights. A further 

complexity however lies in this case: the regulation of interconnection capacity 

allocation by TSOs largely remains under the responsibility of the national regulatory 

agencies.  

We note here that the problem of congestion only concerns cross-border trade 

as network congestions are not the source of the problem of contracting within 

Member States. Figure 13 below shows that there is virtually no congestion within 

national grids. It does not mean that access cannot be prohibited, even for anti-

competitive reasons (e.g. delayed access to the network for a new power plant 

competing with the vertically-integrated incumbent), but this problem does not affect 

the ability of market players to sign long-term supply contracts or fulfil long-term 

contractual obligations more than it affects any form of trading.  

 

 

 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

104 

 

Figure 13: Congestions of Lines other than Interconnectors246 

 

II.A.IV – Conclusion: Shortcomings of the Sector Inquiry 

The Sector Inquiry has been useful in bringing new evidence on the state of 

advancement of energy market liberalization in the European Union. However, it 

highlights that certain problems do not have any obvious solutions, among which the 

problem of long-term supply relationships seems one of the most intricate. Within 

Member States, positive and negative effects of long-term supply contracts on welfare 

seem highly context specific. Across Member States, long-term supply contracts may 

yield substantial benefits but require a better management of physical and contractual 

congestions. The Sector Inquiry implicitly recognizes that physical congestions largely 

are a political problem and that, there again, there is no easy solution. The Sector 

Inquiry points to an improvement of legal provisions on network unbundling but does 

not address in any specific way the problem of the allocation of new regulatory powers 

on cross-border issues. If a need for new regulatory powers on cross-border issues 

seems to emerge, it is indeed not obvious who should be vested with such powers (e.g. 

the European Commission, a newly created EU-wide regulator or an association of 

national regulators).  

                                                 
246 Sector Inquiry, 2007, supra note 3. 
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The next sections of this chapter focuses on why European electricity markets 

have not proceeded to full de-integration, in particular what explains the different views 

on competition among Member States, namely what are the root causes of the political 

problem. The last section will study which legal and institutional solutions have been 

implemented so far and the changing dynamics in the regulatory landscape they 

represent.   

II.B – Explaining the Incomplete Transition   

Despite the harmonizing effect of the second liberalization Directive, the Sector 

Inquiry has shown that there is a wide gap between theory and reality in European 

electricity markets liberalization. Different patterns of restructuring exist in the 

European Union because what EC law addresses is only one dimension among many in 

a constellation of legal, economic, technological and political drivers which all define the 

outcome of a reform process.247 The outcomes of reform thus not only results from 

legal and regulatory choices on market design but also from the development of 

commercial and technical infrastructures (e.g. power exchanges and interconnections) 

and from the transformation of business assets and portfolios by governments and the 

firms themselves.248 

Three sets of conditions seem to constrain reform outcomes at the onset of 

liberalization: (i) the initial fuel and technology mix, (ii) the industrial structure and the 

assignment of property rights, (iii) the legal and political constraints bearing on the 

reformer. These conditions narrow down the possibilities opened to the reformer. The 

choices of the reformer then interact with the strategies implemented by market players, 

e.g. mergers and acquisitions. These interactions are unpredictable ex ante, which 

explains why the competitive reforms implemented in practice are always different from 

the ‘stylized’ models analyzed in section 1. We now analyze the three sets of initial 

conditions in more depth and apply this analytical framework to the case of the 

European Union to explain why the electricity markets of the different Member States 

                                                 
247 We start from the framework used in Correljé and De Vries, 2008, supra note 243. 
248 Holburn and Spiller, “Institutional or Structural Reform: Sequencing Strategies for Reforming the 
Electricity Industry”, in Brousseau and Glachant (eds.), 2002, 463-502; Glachant, in Glachant and Finon 
(eds.), 2000, supra note 76. 
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have not converged and why as a result Member States have been reluctant to develop 

interconnections.      

First, initial ‘physical’ conditions prior to liberalization are important. Physical 

conditions include primarily the fuel and technology mix of the different Member 

States. The state of import dependence is also an important factor. The presence or 

absence of primary energy sources generally drives the choice of primary fuels and then 

the economic and technical characteristics of the sector at the start of restructuring. It 

also creates different interest groups and influences the energy policies conducted.249 For 

instance, due to the absence of economic indigenous fuels, France and Belgium have 

developed strong nuclear programs which have subsequently impacted on the pattern of 

restructuring and continue to structure the conditions of competition. Among these 

physical factors, the potential size of the market influences both to what extent 

competition in generation is viable and the choice of technology as large-scale power 

plants such as hydro, coal or nuclear might become uneconomic due to scale effects. 

Furthermore, the geographic distribution of demand must be considered to determine 

whether competition in supply is possible.250 These considerations play a role in the 

smallest Member States such as Cyprus or the Baltic Countries. Sometimes, larger 

markets may also be constituted by a number of separate sub-systems with their own 

economic and institutional structure.  

Second, the initial industrial structure and assignment of property rights are 

important, namely the degree of horizontal and vertical integration prior to liberalization 

as well as the balance between public and private ownership.251 The extent of public 

ownership and market integration at the onset of reform are important variables but 

they do not define alone whether the imposition of a competitive reform model will be 

easily implemented or not.  

Third, the constraints bearing on the reformer himself determine the pattern of 

restructuring to a great extent. These constraints might come from powerful interest 

                                                 
249 Correljé, Aad, Van der Linde and Coby, “Energy Supply Security and Geopolitics: a European 
Perspective”, 34 Energy Policy (2006), 532-543. 
250 Correljé and De Vries, 2008, supra note 243. 
251 Tenenbaum, Lock and Barker, “Electricity Privatization”, Energy Policy (1992), 1134-1160. However, 
Glachant and Finon (2000), supra note 76, seem to think that horizontal and vertical integration are more 
important that the ownership structure. 
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groups or derive directly from the law. Indeed, outcomes of reforms create winners and 

losers who support or oppose reforms and weigh on the political game. In addition, the 

legal framework, such as the constitution, may limit the ability of the reformer to 

conduct industrial surgery. It is the interplay of these three sets of initial conditions 

which defines possible paths for reform. This implies that a path dependency always 

exists.252 

Translated in the European Union, this framework explains the non-

convergence of European deregulated electricity markets.253 The initiator of the reform, 

the European Commission, was not vested with a legal right to restructure industries 

and thus to alter property rights in the different Member State in coherence with the 

foreseen market design, a responsibility ultimately retained by Member States under Art 

295 EC. The European Commission was also limited as the previous section has shown 

in its ability to impose uniform market design rules by Member States. As a result, some 

elements of market design were devised at the Community level, others at the Member 

States level and the restructuring of ownership and industrial structures as well as 

changes in the energy mix were pursued, or not, by Member States.  

As reformers, Member States themselves faced constraints of different nature. 

First, their ability to reform has depended on the domestic legal framework, such as the 

ability to alter property rights of private and public parties. As a result, a re-definition of 

property rights has often been easier than a complete reallocation.254 Second, the 

opposition of the potential losers from reform such as the labour unions has limited the 

space for reforms as much as purely political factors. Member States’ national politics 

was thus a key aspect to explain the different patterns of restructuring.255 Competitive 

reforms may also have contradicted other policies, pursued at Member States or 

Community levels, such as environmental, employment, technology or regional 
                                                 
252 On the concept of path dependency in reform, see e.g. Berkowitz, Pistor and Richard, “Economic 
Development, Legality and the Transplant Effect”, 45 (4-6) European Economic Review (2002), 629-640; 
North, Institutions, Institutional Change and Economic Performance (Cambridge University Press, 1990); Pistor, 
“The Standardization of Law and its Effects on Developing Economies”, G-24 Discussion Paper Series 
(2000), United Nations.  
253 Glachant and Finon, “Why do the European Union’s Electricity Industries Continue to Differ?”, in 
Menard (ed.), Institutions, Contracts and Organizations (Edward Elgar, 2000), 432-456. 
254 Glachant and Finon, in Menard (ed.), 2000, ibid. 
255 Glachant and Finon, 2000, 76; Finon, “Introducing Competition in the French Electricity Supply 
Industry: the Destabilization of a Public Hierarchy in an Open Institutional Environment”, Working 
Paper (2003), University of Cambridge. 
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development policies. Other factors such as a pro or anti-market ideology and 

institutional stability have also been pointed out.256 These constraints defined the extent 

of restructuring, corporatization and privatization at the Member States level, which has 

then defined the behaviour of the firms as well as their ability to lobby the state. 

Decisions of Member States have indeed first been influenced by different lobbies (e.g. 

environmentalists, trade unions, consumer interest groups) and then interacted with the 

business strategies of market players (e.g. mergers, acquisitions and joint-venture257),258 

themselves constrained by opportunities created by the evolving regulatory 

environment.259 The political economy of each Member State has thus defined the 

outcome of restructuring.  

The temptation to create national champions to protect national interests and 

take the opportunity to control foreign companies in the liberalized environment has 

also seemed to play a role in the European Union.260 In reaction, Member States who 

followed more closely the ‘textbook’ model have felt threatened by countries with 

‘national champions’ who naturally ‘championed’ a better integration of markets. From 

fear of foreign domination, these countries have exhibited a tendency to limit market 

opening and oppose foreign takeovers.261 Interconnecting markets also meant making 

prices converge, which revealed winners and losers in the different price areas. This 

explains reluctances to develop interconnections, together with local lobby groups who 

often opposed projects due to the social and environmental externalities.262  

The ambition of the European Commission to make European electricity 

markets converge towards a single model, in practice the UK model, was misguided in 

the first place due to the inherent path dependency of reform processes. A hybrid 

model closer to the initial conditions in other Member States might have been a more 
                                                 
256 Finon, 2003, ibid. 
257 A joint-venture is a contractual agreement joining together two or more parties for the purpose of 
executing a particular business undertaking. All parties agree to share in the profits and losses of the 
enterprise. 
258 Lévêque and Monturus, 2008, supra note 233. 
259 Chabaud, Parthenay and Perez, “Environnement Institutionnel et Trajectoire des Entreprises: une 
Analyse Northienne de l'Industrie Electrique”, Numéro Spécial de la Revue de Management International Consacré 
à Douglass North (2005); Williamson, “Transaction Cost Economics: How it works, Where it is Headed?” 
146(1) De Economist (1998), 23-58.  
260 Thomas, “The Seven Brothers”, 31(15) Energy Policy (2003), 393-403. 
261 Correljé and de Vries, 2008, supra note 243. 
262 The different reasons and mechanisms used to oppose the development of interconnections at the 
Member State level will be analyzed in depth in chapter 5. 
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easily reachable and efficient target. However, pursuing such a process with a limited 

legal and regulatory power to restructure industries was doomed to fail as freedom of 

action and coordination between the different aspects of reforms appear critical to 

achieve convergence. Consequently, even if a perfect market design was implemented 

by EC law, Member States probably would have hampered any efforts to reach 

convergence.  

In the light of the 20 years of liberalization analyzed in the first chapter, we can 

see that most key lessons for success have not been applied. The European Union 

experiences many of the most common problems of decentralized electricity markets as 

a result. The political commitment for reform has been uneven at best among Member 

States, therefore some of the key prescriptions of the ‘textbook’ model such as 

horizontal and vertical de-integration have not been implemented. This resulted as 

predicted in problems of market power in the wholesale market and an ineffective 

investment framework for cross-border interconnections, among others. The 

technological and institutional parameters analysed in this section have resulted in 

concentrated market structures and a low development of interconnections, and thus 

shaped the problem of long-term supply contracts in the specific context of the 

European Union.  

In view of these shortcomings, partial solutions have been implemented or are 

currently under discussion. They mainly have two purposes: (i) improve the sector-

specific legal and regulatory framework through an improved market design and more 

ex ante regulation on cross-border issues, (ii) fight anti-competitive market conducts ex 

post through competition law, in particular the antitrust laws (Art 81 and 82 EC). 

 

II.C – Supporting the Transition? Regulatory Co-operation, Third 

Liberalization Package and EC Competition Law 

  An objective of the two liberalization Directives has been to create and then 

harmonize an effective regulatory framework respecting the principle of subsidiarity. 

Much freedom was left to Member States and soon the need arose to deepen 

competition and better coordinate on cross-border issues, especially on tariffs and 
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congestion management. Several initiatives have been launched, among which the 

‘forum process’ with subsequently the creation of the European Regulators Group on 

Electricity and Gas (thereafter ERGEG). Lately a third liberalization package has been 

proposed by the European Commission to further the transition. In parallel, the 

European Commission started to enforce EC competition law with more vigour. We 

review these developments here.263   

II.C.I – Regulatory Co-operation among National Regulatory Authorities: the 

Forum Process 

If individual decisions of Member States or national regulatory authorities have 

spill-over effects on other Member States and on welfare at the European level, the 

allocation of regulatory powers at the federal level may be justified, as is potentially the 

case for interconnections. Regulatory co-operation among national regulatory 

authorities is a superior solution only if national regulatory bodies are truly able to take 

into account the externalities of their decisions, if they do not face too stringent 

knowledge problems over the consequences of their actions and if coordination costs 

remain limited.264 Allocating regulatory powers at the community level might also reduce 

the risk of capture by political, trade union and business interests as European 

institutions such as the European Commission tend to be less sensitive to electoral 

cycles than national authorities. In addition the European Commission, being in charge 

of enforcement for the whole EU, might have more incentives to resist lobbying in 

order to keep its credibility.265 However, given the lack of a specific legal basis for energy 

in the EC Treaty, the principle of subsidiarity and the opposition of several Member 

States, allocating more regulatory powers to the European Commission or creating a 

                                                 
263 Another initiative of the European Commission worth pointing out is the launching of 34 
infringement procedures against 20 Member States for violation and non-transposition of the second 
liberalization Directive. Letters of formal notice were sent in April 2006 and 26 reasoned opinions were 
sent to 16 Member States in December 2006. See on this European Commission MEMO/06/481 of 
12.12.2006 and Commission’s Communication Prospects for the Internal Gas and Electricity Market, 
COM(2006) 841 final of 10.1.2007. If the second benchmarking report acknowledged that all Member 
States fully opened their retail markets by 1st of July 2007, these efforts continue until today with for 
instance Bulgaria which has been sent a reasoned opinion for non-compliance the 29th of January 2009. 
On this, see European Commission press release IP/09/181 of 29.01.2009.    
264 Bickenbach, “Regulation of Europe’s Network Industries: The Perspective of the New Economic 
Theory of Federalism”, Kiel Working Paper 977 (2000), Kiel Institute of World Economics.  
265 Tallberg, “Delegation to Supranational Institutions: Why, How, and with What Consequences?’, in 
Thatcher and Stone Sweet (eds.), 25(1) West European Politics, special issue on the The Politics of Delegation, 23-
46. 
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new EU-wide regulatory body has so far not been feasible. Cooperation mechanisms 

have thus been instituted. 

The ‘European Electricity Regulation Forum’ (thereafter ‘Florence Forum’) was 

instituted in 1996 on the initiative of the European Commission and gathers delegates 

from the Member States (plus Switzerland and Norway), national regulatory authorities, 

the industry (essentially producers, power exchanges, traders and industrial customers), 

the European Parliament and other non-governmental stakeholders (e.g. associations of 

consumers) under the authority of the European Commission.266 The first meeting took 

place in 1998 at the European University Institute in Florence. Soon after was created 

the European Transmission System Operators Association (thereafter ETSO). There 

was a strong feeling among market players that over-regulation could be detrimental to 

electricity companies’ performance.267 The Florence process was thus also initiated to 

encourage input from the industry. Following the same rationale, the Council of 

European Energy Regulators (thereafter CEER) was created the 7th of March 2000. 

CEER aims at fostering the dialogue among national regulatory authorities and between 

the national regulatory authorities and DG TREN. CEER participates in the Florence 

Forum and also has continuing relationships with energy regulators outside of the 

European Union, especially from North America. CEER has also constituted diverse 

research groups, for example on taxation or security of supply.  

A further step towards a better cooperation of European energy regulators was 

accomplished with the adoption of the decision 2003/796/EC of 11th of November 

2003 instituting ERGEG.268 In a way, ERGEG formalized the regulatory role played by 

the CEER in the Forum process.269 ERGEG is due to advise the European Commission 

on possible improvement of community legislation and help harmonize regulatory 

practice among Member States. Its action has been particularly noticeable in the field of 

cross-border exchanges. In the late 1990’s, Member States each had different export, 

import and transit tariff which led to so-called ‘pancaking’, namely the fact that a cross-

                                                 
266 The Gas Regulatory forum (or ‘Madrid’ Forum), follows a similar pattern. 
267 Cameron, 2007, supra note 198; Eurelectric Report, Regulatory Models in a Liberalized European Electricity 
Market (2004). 
268 Commission Decision 2003/796/EC of 11.11.2003 on establishing the European Regulators Group 
for Electricity and Gas, O.J. 14.11.2003, L 296/34. 
269 Eberlein, “Regulation by Cooperation: the ‘Third Way’ in Making Rules for the Internal Energy 
Market”, in Cameron (ed.), Legal Aspects of EU Energy Regulation (Oxford University Press: 2003). 
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border trade of electricity was subjected to as many tariffs as Member States involved, 

which did not reflect the actual costs incurred. Different methodologies also existed for 

the allocation of cross-border capacities.270 ERGEG’s conclusions on these issues 

became legally binding in the form of Regulation 1228/2003 on cross-border exchanges, 

which will be analyzed in details in chapter 3. The enactment of Regulation 1228/2003 

did not end the Florence Forum which is due to remain a key platform for 

discussions.271 Indeed, at the 10th meeting in 2004, the European Commission launched 

the Regional Electricity Markets Initiative with a view to further cooperation within 

several regions of the European Union. This was viewed as a positive step towards the 

completion of an internal energy market at the level of the European Union.272  

If the Florence Forum has been effective in gathering data, making regulatory 

proposals and building institutions, it however does not hold any legally-binding 

decision and enforcement powers and has permitted neither the development of 

interconnection capacities nor the coordination of Member States’ energy policies.273 Its 

decisions are taken purely by consensus. The third liberalization package currently under 

discussion aims to address some of these shortcomings, especially with the foreseen 

creation of the Association for the Cooperation of National Energy Regulators 

(thereafter ACER).      

II.C.II – The Third Liberalization Package: Competition at Last? 

 The 19th of September 2007, following the Sector Inquiry, the communications 

An Energy Policy for Europe of 10th January 2007 and Prospects for the Internal Gas and 

Electricity Markets, the European Commission proposed a third liberalization package to 

                                                 
270 Jones, 2006, supra note 219. 
271 Cameron, “Completing the Internal Market in Energy: an Introduction to the New Legislation”, in 
Cameron (ed.), Legal Aspects of EU Energy Regulation (Oxford University Press, 2003); Jones, 2006, supra 
note 219.  
272 For instance, the Regional Initiatives driven by ERGEG have worked on coordinated capacity 
allocation across borders in the North West European gas markets, coordinated demand analysis and 
investment planning in the Iberian and South East European gas markets, regulatory coordination 
towards harmonized regulatory decision-making across borders and improved transparency (second 
benchmarking report). On the Regional Initiative, see generally De Jong, “The Regional Approach”, in 
Clingendael International Energy Programme, Establishing the Internal EU Electricity Market (2004). 
273 Eberlein, 2003, supra note 269. 
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advance completion of the internal energy market.274 Recognizing the limits of the 

Forum Process in tackling cross-border issues and the reluctance of Member States to 

complete the transition, the European Commission made a series of propositions to 

amend the second liberalization Directive.  

First is the strengthening of provisions on unbundling of transportation 

networks. The European Commission originally proposed two options: full ownership 

unbundling and the independent system operator option (thereafter ISO) where assets 

are retained by the current owner but operations are fully outsourced. When the ISO 

option is chosen, a number of specific rules would apply. In particular, the asset owner 

would have to finance investments decided by the ISO, who will have to comply with a 

10 year investment plan proposed by the NRA; and the designation of the ISO would 

have to be submitted for approval to the European Commission. When a firm from a 

third country becomes an ISO, the same unbundling principle would apply. In addition, 

a sort of ‘reciprocity’ clause would ensure that in the case of investment by a foreign 

company from a non-EU country, such investment could only proceed if European 

firms have a reciprocal right to invest in the transportation activities of this country. 

Apart from the ‘reciprocity’ clause, these options have encountered the strong 

opposition of several Member States, especially France and Germany. A ‘third way’ was 

therefore proposed by the Council, which was basically the strengthening of current 

provisions on unbundling in the second Directive. Although the European Parliament 

constantly supported the first option, ownership unbundling, the European Parliament 

and the Czech EU Presidency reached a long-awaited agreement on the third 

liberalization package the 23rd of March 2009 at the expense of full ownership 

unbundling. 

Concerning the improvement of the regulatory framework, the European 

Commission has first proposed to strengthen and harmonize the powers of national 

regulatory authorities in all Member States. Due to the uneven commitment of Member 

States to reform, a comparative administrative perspective indeed shows that national 

                                                 
274 See European Commission MEMO/07/361 of 19/09/2007; European Commission MEMO/07/362, 
19/09/2007 and European Commission Press Release IP/07/1361 of 19/09/2007. The draft legislation 
can be accessed on the DG TREN website.  
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regulators are still being vested with different powers across Europe (see Figure 14).275 

National regulatory authorities should be granted an independent legal status and more 

enforcement powers. Several proposals concern an improvement of the governance of 

national regulatory authorities (e.g. on nomination of staff or budget management). The 

legislation would also impose record-keeping obligations to help ground allegation of 

wholesale market power abuse. TSOs, generators and resellers should thus keep a 

record of their operational decisions for a period of five years. In addition, more 

cooperation between energy and financial regulators should be organized to fight abuses 

of dominance on forward markets. 

The European Commission also proposed the creation of a new agency of 

national energy regulators, ACER, vested with some decision powers on cross-border 

issues.276 Appeal against ACER decisions would be possible before the ECJ. This would 

therefore not be just another advisory body such as ERGEG. Following the principles 

of the Draft Inter-institutional Agreement on the Operating Framework for the 

European Regulatory Agencies,277 ACER would be composed of four different bodies: 

• The regulatory board: comprised of delegates from NRAs, which would be the 

decision-making body of the agency. 

• The administrative board: six members appointed by the European Commission 

and six members appointed by the Council with the duty to appoint the regulatory 

board, the director of the agency and the board of appeal and to adopt both the 

annual budget and the work program. 

• The board of appeal: six experts controlling the daily work of the regulatory board.  

• The director, who would assist the administrative board. 

Finally, the new legislation proposed the formalization of cooperation between 

TSOs. This cooperation already exists within ETSO on a voluntary basis but needed to 

be formalized. The newly created European Network for Transmission System 

                                                 
275 See also Cohen and Héritier, 2005, supra note 223. 
276 A more complete assessment of ACER will be provided in chapter 5. 
277 Commission Draft inter-institutional agreement on the operating framework for the European 
regulatory agencies, COM (2005) 59 final of 25.02.2005.     
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Operators (thereafter ENTSO-E)278 would have three main missions: developing codes 

for a better harmonization of operational procedures and access regimes; coordinating 

network operations; setting-up a 10 year investment plan for cross-border 

interconnection.    

Figure 14: Powers of National Regulators in 2005279 

 

Although the discussions around the enactment of the third liberalization 

package are constantly changing the content of the text, certain positive elements can be 

considered for granted, especially an improved regulatory framework on cross-border 

issues. However, these discussions evidence once again the usual deadlocks of the 

European liberalization process and a number of issues remain unaddressed at the 

community level, such as horizontal and vertical integration. To by-pass the limitations 

of the ex ante regulatory framework, a usual way for the European Commission has been 

to use EC competition law. It is likely that this solution will be used to an even greater 

extent in the coming years, especially on long-term supply contracts as the Sector 

Inquiry made it a priority for review under the antitrust laws. 

 

                                                 
278 We note here that as of February 2009, CEOs of all TSO companies have signed a declaration of 
intent to set up ENTSO-E ahead of adoption of the third legislative package. 
279 From Green, Lorenzoni, Pollitt and Perez, “Electricity Liberalisation in Europe”, in Glachant and 
Lévêque (eds.), 2009, supra note 4. 
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II.C.III – The Supporting Role of EC Competition Law 

 Since the beginning of the liberalization process, EC competition law has been 

intended to support the efforts of the sector-specific legislation.280 We have seen that the 

European Commission has never hesitated, even before the first liberalization Directive, 

to use a ‘litigation’ approach when it could not achieve its goals through sector specific 

legislation and the Forum Process.281 In the period following the first liberalization 

Directive, the European Commission has essentially used its power under the 

competition rules and less under the rules on the free movement of goods and 

establishment.282 Shortly after the first liberalization Directive, merger control took a 

prominent role due to the wave of mergers and acquisitions of the late 1990’s and early 

2000’s. In recent years, state aids and more importantly for our analysis the antitrust 

rules have seemed to take the lead.283 Many features of market structures and conducts 

being beyond the scope of liberalization Directives, EC competition law is increasingly 

being used by the European Commission to support the transition. The will to use 

competition law with even more strength was also shown by the decision to mount the 

Sector Inquiry and has been confirmed on several occasions by officials from the 

European Commission.284 The current difficulties around the enactment of the third 

liberalization package, especially on unbundling and the powers of ACER, show once 

again that the on-going opposition of several major Member States and the resulting 

gaps in the sector-specific regulatory framework continue to hinder the completion of a 

true single European market for energy. In this context, the enforcement of EC 

competition law seems in the European Commission’s eyes to remain an effective way 

to achieve large scale improvements in the competitive structure. In that regard, EC 

competition law is taking a more important role than simply supporting sector-specific 

rules. 

                                                 
280 Cameron, “The Internal Market in Energy: Harnessing the New Regulatory Regime”, 30(5) European 
Law Review (2005), 631-648. 
281 It is worth noticing that the European Commission has been very active through the Florence Forum 
and pushed forward its own agenda through this channel. On this, see Eberlein, 200, supra note 269.   
282 Gunst, “Energy Trade in the European Common Market – Free Movement, Exceptions and 
Regulatory Inactions”, 21(4) Journal of Energy and Natural Resources Law (2003), 447-469. 
283 Cameron, 2007, supra note 198. 
284 Monti, 2003, supra note 12. 
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However, competition law enforcement is not spared by changes either. The 

long-term trend of EC competition policy modernization,285 which culminated with the 

enactment of Regulation 1/2003286 and a revised Merger Regulation,287 has 

consequences for the way in which EC competition law will be applied in energy. As the 

community and national antitrust laws are being used to tackle the problem of long-

term supply contracts within but also across Member States, these consequences will 

have to be analyzed in the next chapter.  

 

CONCLUSION 

This chapter has shown that the fundamental opposition between the European 

Commission and several Member States has led to an incoherent allocation of reform 

and monitoring powers. The project of the European Union with the liberalization and 

the integration of electricity markets is thus not only unique by its scale, it is also unique 

by the vertical overlaps of jurisdictions between Member States and the community 

level, which constrains the outcomes of reforms and the legal and regulatory tools 

available to support it. Important components of reforms and energy policies such as 

changes in property rights, primary fuel mix and public services obligations, though 

partly addressed in the liberalization Directives, have indeed been explicitly recognized 

by the European Commission as remaining competences of Member States. To cope 

with the opposition of Member States, this chapter has also shown that the European 

Commission has never hesitated to use a litigation strategy and has announced it would 

continue to do so in the following years under the antitrust laws.  

The political economy of European reform has thus limited vertical de-

integration and single market integration, which has created two distinct problems with 

long-term supply contracts.  

                                                 
285 See the Commission White Paper on modernization of the rules implementing Articles 85 and 86 of 
the EC Treaty, O.J. 125.1999, C132/1. 
286 Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down 
in article 81 and 82 of the treaty, O.J. 04.01.2003, L 1/1. 
287 Regulation 139/2004 of 20 January 2004 on the control of concentrations between undertakings, O.J. 
29.01.2004, L24/1. 
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First, as the implementation of the liberalization process initiated by the 

European Commission has been largely delegated to Member States following the 

principle of subsidiarity, most European markets have consequently never been fully de-

integrated and often remain widely concentrated. The economic analysis of long-term 

supply contracts in these market settings has shown that it cannot be assumed that 

efficiency gains will or will not outweigh anti-competitive effects in most cases. The 

ability of the European Commission (and national antitrust authorities) to tailor antitrust 

enforcement to the specifics of each market context and to take into account long-term 

efficiency criteria will be crucial for the future of European decentralized electricity 

markets. The next chapter will thus assess the emerging antitrust strategy of the 

European Commission vis-à-vis long-term supply contracts in the light of our economic 

analysis in the previous chapter.  

Second, the lack of regulatory powers on cross-border issues has limited the 

development of interconnections which suffer from contractual and physical 

congestions at most borders. Increasing competitive pressure in the most integrated 

areas will not be possible in the short to medium term without increasing cross-border 

trade. Tackling the problem of interconnection capacity will thus be critical to allow 

more forward contracting across borders and more competition in the most 

concentrated areas. These congestions also modify the competition analysis of long-

term supply contracts when they are signed across Member States because the problem 

of the allocation of interconnection capacities in a context of scarcity emerges. Indeed, 

long-term supply contracts in this case require equally long-term priority rights to the 

interconnector. Granting such rights for a substantial amount of the capacity of the 

interconnector and for a long period could then create a monopolization of the essential 

facility and hence an abuse of a dominant position as it would allow the holder to 

control access to the neighbouring market. The analysis of the competition effect of the 

long-term right must thus be introduced in the competition analysis of the underlying 

supply contracts. The problem of long-term supply contracts across Member States will 

be addressed in chapter 4 and 5.  
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CHAPTER 3 

Long-term Supply Contracts within Member States: 

the Emerging Antitrust Strategy of the European 

Commission 
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INTRODUCTION 

This third chapter aims to assess the emerging strategy of the European 

Commission on domestic long-term supply contracts, i.e. on long-term supply contract 

involving contracting parties operating in the same Member State, in the light of our 

economic analysis in the first chapter and in the light of the objective of legal certainty.  

From a more general point of view, the European Commission (the Directorate 

General for Competition here, DG COMP thereafter) and national antitrust authorities 

face a considerable challenge with the liberalization of energy markets. In fast-evolving 

market settings, they must fight new sorts of anti-competitive conducts while ensuring a 

fair degree of legal certainty to market players. This must often be achieved without 

being able to firmly rely on past case law, an intimate knowledge of the sector or even 

economic theory. In view of these difficulties, the modernization of EC antitrust law 

and the so-called ‘more economic’ approach appears both as an opportunity and as a 

threat.288 The opportunity lies in the alleged ability of antitrust authorities to devise the 

tailored solution required by the strong specificities of the new market context. The 

threat comes from the limited information at hand on the particular competition 

dynamics of these deregulation processes and the resulting probability of errors. 

Moreover, the loss of legal certainty which might result from a case-by-case approach 

may not stabilize market players’ expectations and undermine their ability to sink the 

high-fixed costs investments much needed for the long-term security of supply of 

Europe.  

Conducting market building through antitrust therefore does not go without 

uncertainties about the suitability of the legal tool itself and about the ability of the 

judges to review decisions of competition officials. Antitrust policy indeed remains 

                                                 
288 The modernization of EC antitrust law has been widely commented. See e.g. Ehlermann, “The 
Modernization of EC Antitrust Policy: a Legal and Cultural Revolution”, 37(3) Common Market Law Review 
(2000), 537-590 and Wesseling, The Modernization of EC Antitrust Law (Hart Publishing, 2000). On the 
‘more economic’ approach, see Bishop and Ridyard, “EC Vertical Restraints Guidelines: Effects-based or 
Per Se Policy?”, 23(1) European Competition Law Review (2002), 35-38; Röller, “Economic Analysis and 
Competition Policy Enforcement in Europe” in van Bergeijk and Kloosterhuis (eds.), Modeling European 
Mergers. Theory, Competition Policy and Case Studies (Elgar, 2005), 11-24 and Verouden, “Vertical Agreements 
and Article 81(1) EC: The Evolving Role of Economic Analysis”, 71(2) Antitrust Law Journal (2003), 525-
576. 
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constrained by the legal process,289 which also raises questions both about the discretion 

which a process of market building requires to be conducted efficiently and about the 

time and cost of dispute resolution through court trial.290 Antitrust is also usually 

enforced in sectors where competition is more mature and a limited knowledge of 

competition dynamics may result in significant error costs.291 Finally there are few 

precedents in other jurisdictions where antitrust has been so preeminent in the 

deregulation process of energy markets. In the United States and the United Kingdom 

for instance, antitrust was largely left aside to the benefit of a stronger ex ante regulation 

or government intervention.292 The only related precedent may probably be found in 

Germany where de-regulating without regulator was the preferred course of action until 

2005. 

The case of long-term supply contracts in the European electricity markets is a 

good case study of these difficulties. We saw in chapter 2 that liberalization has not 

changed much the traditional sales patterns in most Member States. Sometimes mere 

residuals of the former vertically-integrated structure (e.g. stranded power purchase 

agreements in Hungary or Poland), long-term supply contracts may also constitute today 

innovative ways to mitigate the new uncertainties born from liberalization. The 

European Commission nonetheless consistently emphasizes the risks of anti-

competitive effects inherent in long-term supply contracts and made them a priority for 

antitrust enforcement.293 Little doubt indeed that to get out of the monopoly era, the 

current refining and harmonization of European market designs may be pointless if 

incumbents continue to use these contracts as devices to control market. Welfare-

enhancing aspects must thus be weighed against possible side effects on the current 

efforts of the European Union to build truly competitive markets.  

In the electricity sector in particular, the small number of precedents and the on-

going modernization of EC antitrust law cast doubts on the way the European 

                                                 
289 See generally on this Cave and Crowther, “Pre-emptive Competition Policy Meets Regulatory 
Antitrust”, 26(9) European Competition Law Review (2005), 481-490 and Hovenkamp, “Antitrust and the 
Regulatory Enterprise”, 2 Columbia Business Law Review (2004), 335-377. 
290 Newbery, “The Relationship between Regulation and Competition Policy for Network Industries”, 
EPRG Working Papers 0611 (2006), University of Cambridge.  
291 Smeers, in Glachant and Lévêque, (eds.), 2009, supra note 142. 
292 Green and Newbery, 1997, supra note 11; Littlechild, Beesley Lecture (2005). 
293 Sector Inquiry, 2007, supra note 3. 
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Commission will enforce the antitrust laws on long-term supply contracts, which has 

fostered legal uncertainty. A clear methodology to analyze long-term supply contracts in 

the context of liberalized electricity markets is still missing,294 and much needed, which 

has led the European Commission to the commitment of providing guidance.295 This 

chapter will thus explores how the European Commission is currently dealing with the 

problem of domestic long-term supply contracts across energy industries and what are 

the consequences we may draw not only in terms of predictability for future 

enforcement in electricity but also on the drivers which shape its antitrust strategy.  

Section I will present the possible explanations for the legal uncertainty currently 

perceived in the market place. Section II and III will then depict the methodology which 

is emerging from the recent line of cases in other energy sectors, notably in gas. Section 

IV will last consider to what extent the ‘more economic’ approach truly has an influence 

on the enforcement strategy of the European Commission. This last section will also 

derive from the case analysis relevant insights in terms of legal certainty for electricity 

and reflect on the impact of the politics of liberalization on the current antitrust strategy 

of the European Commission.  

 

I - THE SOURCES OF LEGAL UNCERTAINTY ON LONG-

TERM SUPLLY CONTRACTS IN ELECTRICITY 

There is a multiplicity of long-term supply contracts all along the electricity 

supply chain in the European Union. They include fuel supply contracts to power 

producers, tolling agreements and diverse power purchase agreements with energy 

intensive users,296 commercial and household customers, or resellers and traders without 

generation capacities. As we saw, if all these long-term contracts may lead to varying 

                                                 
294 This also recognized for instance in Talus and Wälde, “Electricity Interconnectors: a Serious Challenge 
for EC Competition Law”, 1(3) Competition and Regulation in Network Industries (2006), 353-387. 
295 Explanatory Memorandum attached to the third legislative package and Sector Inquiry, 2007, supra 
note 3. 
296 Energy intensive users typically include electricity resellers and some industries where electricity 
represents an important part of variable costs (e.g. steel, chemistry). The latter have sometimes used 
complex contractual and financial arrangements to pool their electricity purchases. These contracting 
schemes for instance include risk-sharing in generation between industrial consumers and electricity 
operators (EPR, Zandvliet, Roselectra, TVO), partnership between consumers and generators valuing a 
secondary fuel (DK6) or consumers cooperative purchasing electricity (Exeltium). 
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degree of foreclosure, they also have different effects on consumer surplus, investment, 

risk management, entry and wholesale spot prices. From an antitrust perspective, 

contract clauses regarding duration, exclusive dealing and use restrictions are particularly 

relevant in electricity whereas exclusive distribution and destination clauses are more 

relevant in gas.297 Restraints relating to prices such as discrimination, predation or resale 

price maintenance might also be found but have so far rarely been addressed at the 

Community level in cases relating to long-term supply contracts.  

It is fair to acknowledge that legal uncertainty does not concern all kinds of 

restraints and all market players. Vertical restraints with market partitioning or use 

restriction effects have been clearly litigated in energy298 and both the Vertical Block 

Exemption Regulation299 (thereafter VBER) and the Guidelines on Vertical restraints300 

                                                 
297 In electricity, exclusive purchase clauses are much more common than exclusive distribution clauses. 
This is not the case in gas where an important part of antitrust enforcement at the Community level took 
place in the upstream segment of the industry, essentially concerning territorial restrictions. On this see 
the following settlements: European Commission press releases IP/03/1345 Gazprom/ENI of 6.10.2003 
(Case COMP/38.308), IP/05/710 Gazprom/E.ON Ruhrgas of 10.6.2005 (Case COMP/38.307), 
IP/05/195 Gazprom/OMV of 17.2.2005 (Case COMP/38.085), IP/07/1074 Sonatrach of 11.7.2007 (Case 
COMP/37.811), IP/02/1869 NLNG of 12.12.2002 and IP/02/1084 GFU of 17.7.2002 (Case 
COMP/36.072). For commentaries see Cultrera, “Les Décisions GDF, la Commission est Formelle: les 
Clauses de Restrictions Territoriales dans les Contrats de Gaz Violent l’Article 81”, 1 Competition Policy 
Newsletter (2005), 45-48; Nyssens, Cultrera and Schnichels, “The Territorial Restrictions Case in the Gas 
Sector: a State of Play”, 1 Competition Policy Newsletter (2004), 48-51; Talus, “Long-term Gas Agreements 
and Security of Supply – Between Law and Politics”, 32(4) European Law Review (2007), 535-548 and 
Wäktare, “Territorial restrictions and Profit Sharing Mechanisms in the Gas Sector: the Algerian Case”, 3 
Competition Policy Newsletter (2007), 19-21. The only important exclusive supply cases in electricity since 
liberalization have been the remedy concerning CNR in Case M.1853 EdF/EnBW (see European 
Commission press release IP/01/175 of 07.2.2001) and the stranded PPA cases in Hungary, Portugal, 
Ireland, Italy, United Kingdom, Greece and Poland dealt with under State Aid. CNR, an independent 
French power producer, was relieved from its long-term exclusive distribution obligation with EDF to 
foster competition in the French market after the loss of an important potential entrant (EnBW). In the 
stranded PPA cases, the issue was around the compensation schemes for the operators which suffered 
losses from liberalisation due to their long-term commitments or guarantees. On this see Art 24 of 
Directive 96/92/EC; the Commission Communication on the Methodology for analysing State Aid linked to 
stranded costs (O.J. 25.5.2006, L 139/1); the interesting expert of opinion of Eilmansberger, Jaeger and 
Thyri, Compatibility of the Hungarian System of Long-term Capacity and Power Purchase Agreements with EU Energy 
and Competition Law (2004) and Hancher, “Energy”, in Hancher, Jan Slot and Ottervanger (eds.), EC State 
Aids (Sweet & Maxwell, 3rd ed., 2006), 656-680.  
298 For a recent case, see for instance RWE/Transgas (Case R 98/2006/01-05326/2007/300 of 12.3.2007) 
in 2006 and 2007 where the Czech Office for the Protection of Competition dealt with problems of 
market partitioning through destination clauses and discriminatory treatments (for a commentary of the 
case, see Horakova,  “The Appellate Body of the Czech Office for Protection of Competition Confirms 
Abuse of Dominant Position by the Energy Incumbent (RWE Transgas)”,  13659 e-Competitions (2007)). 
299 Regulation 2790/1999 of 22 December 1999 on the application of Art 81(3) to categories of vertical 
agreement and concerted practices, O.J. 29.12.1999, L 336/21. The VBER was enacted in 1999 following 
the Green Paper (Commission Green Paper on Vertical Restraints in EC Competition Policy, COM (96) 
721 final of 22.01.1997). 
300 Commission Notice Guidelines on Vertical Restraints, O.J. 13.10.2000, C 291/1. 
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(thereafter GVR) provide, it is submitted, sufficient guidance for long-term supply 

contracts involving non-dominant firms. Legal uncertainty is therefore concentrated on 

the portfolio of long-term exclusive supply and purchase obligations of the former 

electricity incumbents. This section explores the possible reasons for legal uncertainty 

on this issue and finds two plausible explanations which will have to be discussed and 

completed in subsequent sections: (i) the limited guidance to be found in the case law 

and (ii) the uncertain application of a case-by-case analysis in the new market context 

and the role of the modernization of EC antitrust law. 

I.A - The Relevant Case Law Dates Back to the Monopoly Era 

Despite their importance for the success of liberalization, long-term supply 

contracts are almost absent in gas and electricity secondary EC law301 so guidance must 

be sought in the case law. Prior to the first liberalization Directive, enforcement of 

competition law did not occur on a very regular basis in energy and there were only few 

cases involving long-term supply contracts. Most of them concerned independent 

power producers supplying the national incumbent on an exclusive basis. In the early to 

mid 1990’s, the European Commission started to look at these contracts to limit their 

duration so that they would not hamper the future opening of markets to competition. 

The durations were in general limited to 15 years as in Electricidade de Portugal/Pego,302 Isab 

Energy/Enel,303 Sarlux,304 Rosen,305 REN/Turbogas,306 Scottish Nuclear307 or Api Energia.308 

Due to the monopolistic context, these decisions did not display any methodology for 

the analysis of foreclosure effects, leading to decisions unlikely to be replicated today, at 

least on the same terms. For instance, the formation of selling and purchasing consortia 

                                                 
301 Except concerning long-term import gas contracts in Directive 2003/55/EC. Recital 25 reads: “Long-
term contracts will continue to be an important part of the gas supply of Member States and should be maintained as an 
option for gas supply undertakings in so far as they do not undermine the objective of this Directive and are compatible with 
the Treaty, including competition rules. It is therefore necessary to take them into account in the planning of supply and 
transportation capacity of gas undertakings.”  
302 Electricidade de Portugal/Pego Project, notice pursuant to Art 19(3) of Regulation 17/62, O.J. 1993, C265/3 
and XXIIId Report on Competition Policy (1993). 
303 Case No IV/E-3/35.698 Isab Energy, notice pursuant to Art 19(3) of Regulation 17/62, O.J. 9.5.1996, 
C 138/3. 
304 XXVIth Report on Competition Policy (1996). 
305 Ibid. 
306 Case No IV/E-3/35.485 REN/Turbogas, notice pursuant to Art 19(3) of Regulation 17/62, O.J. 
23.4.1996, C 118/7. 
307 Case No IV/33.473 Scottish Nuclear, O.J. 6.7.1991, L 178/31.  
308 XXVIth Report on Competition Policy (1996). 
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contracting on a long-term basis was accepted in Jahrhundertvertrag309 to allow the 

development of local energy sources (coal in this case) for the sake of ‘national security’, 

despite the risks of foreclosure and collusion. However, we can note that the ‘security of 

supply’ argument310 as a justification for the long duration was already accepted with 

some reluctance by the European Commission in Jahrhundertvertrag and Ijsselcentrale.  

Market players anticipate today that the 15 year duration will probably not be 

accepted but legal uncertainty remains strong as no methodology has ever been spelled 

out on how to assess foreclosure effects in the new context. Since liberalization and 

apart from Synergen311 and Gas Natural/Endesa312 which relate as much to gas as to 

electricity, relevant cases in this sector have essentially concerned the long-term 

reservation rights on cross-border interconnectors signed before liberalization, the so-

called ‘grandfathering’ rights.313 In addition, since the early 2000’s, the European 

Commission has repeatedly voiced strong concerns over the risks of anti-competitive 

effects inherent in long-term electricity supply contracts. The legal uncertainty created 

by the lack of precedents has therefore been amplified by the gap between the current 

state of European Commission thinking on this issue, its relative inaction since 

liberalization and its past decisional practice.  

I.B – Legal Uncertainty and the Modernization of EC Antitrust Law: 

Substantive and Procedural Aspects 

The legal uncertainty created by the lack of case law has arguably not been 

softened by the on-going modernization of EC antitrust law. We saw in chapter 1 that 

the competition economics of long-term supply contracts in a decentralized market 

setting yields ambiguous results. A case-by-case approach thus appears necessary from 

an efficiency perspective but may have negative effects on the predictability of 

                                                 
309 Case IV/33.151 Jahrhundertvertrag, O.J. 2.3.1993, L 50/14. 
310 On the security of supply argument in the pre-liberalization period, see also the position of the ECJ in 
Case C-72/83 Campus Oil Limited and Others v. Minister for Industry and Energy and Others, [1984] ECR 2727, 
[1984] 3 CMLR 544; Case C-393/92, Municipality of Almelo and Others v. Energiebedrijf IJsselmij NV, [1994] 
ECR I-1477 and Case C-158/94, Commission v. Italy, [1997] ECR I-5789. 
311 XXXIInd Report on Competition Policy (2002) and European Commission press release IP/02/792 
of 31.5.2002. 
312 XXXth Report on Competition Policy (2000) and European Commission press release IP/00/297 of 
27.3.2000. 
313 These cases will be analyzed in chapter 4 when we will address the problem of long-term supply 
contracts across Member States. 
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enforcement. The long-term trend of EC antitrust policy modernization may globally 

increase this lack of predictability. The modernization, which culminated with the 

enactment of Regulation 1/2003 and a revised Merger Regulation, has indeed two main 

components: a ‘more economic’ approach which calls for more tailored solutions and a 

re-organization of enforcement which by spreading regulatory powers among several 

entities might decrease consistency in enforcement. 

I.B.I - The ‘More Economic’ Approach May Give More Discretion to European 

Antitrust Authorities  

The modernization of EC antitrust law aimed at implementing a ‘more 

economic’ approach based on long-term consumer welfare, which meant gradually 

shifting from a more legal ‘form-based’ analysis of contracts to a more ‘effect-based’ 

approach where the real economic effects of competitive behaviours become more 

important than the drafting of contracts. This is expressed by the regular statements of 

the European Commission on the fact that it will take a ‘case-by-case’ approach. This is 

also reflected by the appointment of a chief economist. The enactment of the de-minimis 

notice314 and VBER which put in place an analysis based on market share thresholds 

deemed to better capture economic effects were the first results of this process. 

Commentators had indeed widely complained about the ‘straightjacket’ effect of the 

former regulation on vertical restraints, which tended to incentivize contracting parties 

to write ‘regulation compliant’ clauses to get exemptions instead of targeting an optimal 

allocation of responsibilities. This is arguably still partly the case today under Art 82 

EC.315 The modernization also aimed at limiting the discrepancies across sectors born 

from the special exemption rules which applied to individual sectors (beer, petrol), so 

the new VBER also promoted a unified approach of the economy.  

If the modernization aimed to limit differences of treatment among sectors, it 

also aimed to limit the differences of treatment under the different competition 

provisions. Dominance can indeed be assessed either under Art 81 or 82 EC, or both. 

While the European Commission started the modernization of competition policy with 
                                                 
314 Commission Notice on agreements of minor importance which do not appreciably restrict competition 
under Article 81(1) of the Treaty (de minimis), O.J. 22.12.2001, C 368/13 
315 Rousseva, “Modernizing by Eradicating : How the Commission’s New Approach to Article 81 EC 
Dispenses with the Need to Apply Article 82 EC to Vertical Restraints”, 42(3) Common Market Law Review 
(2005), 587-638. 
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Art 81 EC and merger control more than ten years ago, the reform of Art 82 EC is 

recent and still going forward.316 The long-awaited guidelines on the enforcement of Art 

82 EC were only published in December 2008.317 Inconsistencies in antitrust 

enforcement under the two provisions may thus occur.  

Attempting to tailor enforcement to the specificities of each case has obvious 

consequences for legal certainty. Applying a sort of rule of reason is indeed already a 

challenge for competition authorities in most sectors.318 Applying it in newly liberalized 

energy markets where the rate of technical change is too low to allow a fast 

development of competition, as in the telecommunication sector, could soon appear 

intractable in practice and in any case likely to undermine the predictability of antitrust 

enforcement. However, one could argue that the deregulation of network industries 

rendered the modernization of EC competition policy inevitable. The complexity of 

competition dynamics in these sectors would indeed render a ‘form-based’ approach 

very inefficient due to the absence of balancing between anti-competitive effects and 

potential efficiencies. However, the uncertain gains in terms of efficiency should not be 

offset by the inevitable welfare loss arising from less predictability. From a more 

theoretical point of view, the deregulation of network industries obliges European 

competition authorities to arbitrate between the post-Chicago approach which 

advocates a light case-specific approach to antitrust policy and the followers of the 

Ordoliberal tradition which claim that the cost of tailoring will in most cases outweigh 

the gains. Applying the ‘more economic’ approach in deregulated network industries is a 

good test of the capacity of European competition authorities to fine tune the balancing 

between predictability and accuracy given a certain level of information. This is also a 

test of the gains which the European Union may expect from the modernization of EC 

antitrust law.  

                                                 
316 See on this the very influential EAGCP Report, “An Economic Approach to Article 82” (July 2005); 
DG Competition Discussion Paper on the Application of Article 82 of the Treaty to Exclusionary Abuses 
(December 2005); Lowe, “DG Competition’s Review of the Policy on Abuse of Dominance”, in Hawk 
(ed.), International Antitrust and Policy: Annual Proceedings of the Fordham Corporate Law Institute 2003 (Juris 
Publishing, 2004). 
317 See the Commission Communication, Guidance on the Commission's enforcement priorities in 
applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings, 
COM(2008), 864 final of 9.2.2009. 
318 The debate between rule of reason and per se approaches is very controversial in antitrust policy. Suffice it 
to say here that as opposed to per se rules, rules of reason broadly refer to the idea that antitrust enforcement 
should be tailored to the specifics of each case. 
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The case of long-term supply contracts is arguably very representative of this 

policy problem. The current state of economic theory on long-term supply contracts in 

decentralized electricity markets brings, as we saw, interesting insights but the policy 

recommendations remain ambiguous. As a consequence, a truly ‘more economic’ 

approach to be predictable would probably require clearer guidance from economic 

theory.  

I.B.II – Procedural Issues of Regulation 1/2003  

From a more procedural point of view, in the old system, the possibility of 

notifying long-term supply contracts ex ante to the European Commission when the 

agreement was not covered by an exemption regulation helped market players to secure 

some certainty.319 Since Regulation 1/2003, firms and their legal counsels must self-

assess their agreements as well as potential efficiencies pursuant to Art 81(3).320 This has 

increased the regulatory burden on firms and added legal uncertainty. Of course, in the 

former system, considerable uncertainty could already come for instance from the 

definition of the relevant market.321 In liberalizing energy markets, relevant markets may 

be consistently moving, which also complicates the self-assessment of efficiencies.322  

In addition, Regulation 1/2003 has organized decentralization by aligning 

national competition regimes with EC antitrust law323 and organizing the shared 

enforcement of antitrust rules between the European Commission, national competition 

authorities and national courts, especially as concerns the right to exempt agreements 

under Art 81(3).324 Given the highly political nature of energy markets in most Member 

States, firms may legitimately fear inconsistent enforcement of competition rules. 

Despite the general requirement for harmonization and the setting up of the European 

Competition Network,325 some commentators have complained about the potential lack 

of consistency in enforcement, especially due to the extent to which national 
                                                 
319 Art 2 and 4(1) of Regulation 17: First Regulation implementing Articles 85 and 86 of the Treaty, O.J. 
13, 21.2.1962, 204–211.  
320 Art 2 of Regulation 1/2003. 
321 Hawk, “System Failure: Vertical Restraints and EC Competition Law”, 32 Common Market Law Review 
(1995), 973-989. 
322 See on this Case T-87/05, EDP - Energias de Portugal, SA v. Commission, [2005] ECR II-03745. 
323 Art 16 of Regulation 1/2003. 
324 Art 5 and 6 Regulation of 1/2003. 
325 See Commission Notice on cooperation within the Network of Competition Authorities, O.J. 
27.4.2004, C 101/43. 
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competition authorities and national courts might or might not follow the non-binding 

GVR.326 Finally, we cannot but notice that the ‘more economic’ approach raises new 

challenges for national courts which, since modernization, must apply EC antitrust law 

and can clear agreements under Art 81(3) EC and Art 82 EC. Indeed, if a buyer 

challenges certain clauses of its long-term contract before national courts, the latter 

might not have the relevant expertise and investigation powers to assess for instance 

overall foreclosure effects. This is a strong limit to the widening of the private 

enforcement of antitrust rules in this field and arguably a remaining source of legal 

uncertainty. 

I.B.III - Conclusion 

While the modernization may grant more discretion to European competition 

authorities, the ambiguities of the competition economics of long-term supply contracts 

in electricity does not enable market players to anticipate how the ‘more economic’ 

approach will be applied in practice, in the case it truly is. Antitrust enforcement is 

widely recognized as a key policy tool to overcome the current shortcomings of energy 

liberalization in Europe327 and the new context of EC antitrust law raises fundamental 

problems for policy predictability and accuracy. The current legal uncertainty does not 

only come from the lack of decisions since the opening up of markets or from the 

legitimate difficulties that the European competition authorities face with long-term 

supply contracts in electricity. It also directly stems from the on-going evolution of 

antitrust tools.  

The next two sections turn to the analysis of the recent line of cases which 

occurred lately in other energy sectors (mostly in gas) and shows that a new 

methodology to assess foreclosure in the new market context is emerging. This 

methodology is composed of four steps. The first two steps analyze anti-competitive 

effects. When they are considered substantial, a third step analyzes efficiency gains. 

When efficiency gains do not clearly outweigh anti-competitive effects, remedies may be 

                                                 
326 Roitman, “Legal Uncertainty for Vertical Distribution Agreements: the Block Exemption Regulation 
2790/1999 (BER) and Related Aspects of the New Regulation 1/2003”, 27(5) European Competition Law 
Review (2006), 261-268. See for a contrasting view Korah and O’Sullivan, Distribution Agreements under the 
EC Competition Rules (Hart Publishing, 2002). 
327 Cameron, 2007, supra note 198. 
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imposed or negotiated. The last section of this chapter will discuss what we can infer 

from this line of cases. 

 

II - A TWO-STEP METHODOLOGY TO ANALYSE THE ANTI-

COMPETITIVE EFFECTS OF LONG-TERM SUPPLY 

CONTRACTS IN DECENTRALIZED ENERGY MARKETS IS 

EMERGING 

For the first time in late 2007, the beginnings of a comprehensive methodology 

for better analyzing long-term supply contracts in energy have been sketched out in the 

Distrigaz case. The European Commission had concerns about supply problems on the 

Belgian wholesale gas market due to long-term supply contracts concluded by the 

incumbent with industrial customers and thus opened an Art 82 EC proceeding. This 

section shows that, by mixing the Distrigaz methodology with relevant insights from 

Synergen, Gas Natural/Endesa, Repsol328 and E.ON Ruhrgas,329 a two-step methodology to 

analyze foreclosure of access to customers in the new liberalized context is emerging 

and that this methodology is clearly inspired by sound economic principles.330 The 

statements of the VBER, GVR and guidelines on the application of Art 81(3)331 applied 

in these cases will also be highlighted.   

II.A - Step 1: Market Share Thresholds and ‘Black-listed’ Contract 

Clauses  

Antitrust enforcement is constrained by the rules contained in the EC Treaty as 

firms may appeal against the decisions of the European Commission before Community 

                                                 
328 Case COMP/B-1/38.348 Repsol, O.J. 20.10.2004, C 258/7 and summary of commitments decision in 
the same case, O.J. 30.06.2006, L 176/104. 
329 E.ON Ruhrgas is not a case dealt with by the European Commission but by the Bundeskartellamt and 
subsequently the Düsseldorf Court of Appeal (see Bundeskartellamt in E.ON Ruhrgas, Decision B 8 - 
113/03 of 13.1.2006; Court of Appeal Düsseldorf (Oberlandesgericht Düsseldorf), 20 June 2006, VI-2 
Kart 1/06 (V) - E.ON Ruhrgas of 20.6.2006). See also Kühne, “Long-term Gas Contracts in Germany: an 
Assessment of the German Competition Authority”, Energy Law Report (2006). However, the European 
Commission in the Distrigaz proceeding referred several times to E.ON Ruhrgas and clearly endorsed its 
conclusions. 
330 Other relevant cases from national competition authorities will also be used when relevant.  
331 Commission Guidelines on the application of Article 81(3) of the Treaty, O.J. 27.4.2004, C 101/97. 
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Courts. Art 81 EC which deals with anti-competitive practices and Art 82 EC which 

tackles abuses of dominance, together with relevant guidelines, notices and regulation, 

do not a priori allow or ban long-term supply contracts. They provide on the contrary a 

framework of analysis based on market share thresholds defining which situations must 

be fully investigated. This system is designed to provide predictability to the firms and 

allow competition authorities to focus their enforcement resources to the most serious 

infringements. It is thus based on the fundamental insight that vertical restrictions of 

competition are generally harmful to competition only when horizontal competition is 

distorted. This means that the European Commission will act only when the long-term 

supply contracts is implemented by a company with market power, market shares being 

used to approximate the level of dominance. This is an imperfect proxy for market 

power in many cases in energy but as concerns customer foreclosure, market shares 

seem a good and easy tool to use.    

The European Commission will therefore deal with long-term supply contracts 

only if they may affect appreciably trade between Member States. The impact on the 

pattern of trade may be direct or indirect, actual or potential,332 so long-term supply 

contracts in energy are likely to fall under the jurisdiction of the European Commission 

and be caught under Art 81(1) EC given the highly concentrated market structures in 

most European countries.  

It is worth pointing out that the European Commission has so far never dealt 

with long-term supply contracts involving household customers. National competition 

authorities have dealt with related problems of customer retention strategies by 

incumbent firms though. For instance, Ofgem investigated whether London Electricity 

abused its dominant position by providing excessive financial incentives to returning 

customers and subsequently locking them in for a period of 13 months.333 In Enel 

Distribuzione,334 the Italian competition authority considered a set of abusive conducts 

and forced the incumbent to align its commercial practice with general antitrust law 

                                                 
332 Case C-42/84, Remia BV and Others v. Commission, [1985] ECR 2545; Case C-359/01P, British Sugar v 
Commission, [2004] ECR I-4933.  
333 London Electricity was finally cleared, see Ofgem information note R/87 of 12.9.2003. 
334 ENEL Distribuzione, see Autorita Garante della Concorrenza e del Mercato, press release of 
24.10.2007. 
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principles. In KalibraXE/EDF,335 the French Competition Council did not wait the end 

of its Inquiry on the exclusive dealing clauses of its 2/3 year retail contracts to estimate 

that the risk of foreclosure was high enough to impose as interim remedy the inclusion 

of clear termination clauses.336337   

Agreements between small and medium-sized companies are normally not 

considered as being capable of affecting appreciably trade between Member States, 

except when they engage in cross-border trade. In fact, as long as market shares of each 

contracting parties does not exceed 15%, they are considered de-minimis and do not fall 

under the jurisdiction of the European Commission, unless the agreement contains the 

so-called ‘hard-core’ restraints.338 These restraints contravene the fundamental Treaty 

objective of market integration and hence will almost never be accepted. Hard-core 

restraints relevant for electricity are tacit market partitioning clauses, use restrictions, 

minimum resale price maintenance and contractual provisions having similar effects. 

Beyond 15% market shares, the VBER and GVR presume all vertical non-hardcore 

restraints to be legal so long as a market share threshold of 30% is not exceeded and 

duration is not indefinite or over 5 years.339 In the case of collective dominance by 

several suppliers below the 30% threshold, the European Commission or a national 

competition authority retains the right to withdraw the benefit of the exemption.340 

Vertical agreements for companies with larger market shares will require a full 

competition analysis under Art 81 EC and/or Art 82 EC (see next sections).  

                                                 
335 KalibraXE/EDF, decision n° 07-MC-01 of 25.4.2007. 
336 See on this Harker and Waddams Price, “Introducing Competition and Deregulating the British 
Domestic Markets: a Legal and Economic Discussion”, Journal of Business Law (May 2007), 244-268. 
337 One can note that the European Commission has also dealt with long-term supply contracts in merger 
proceedings when granting contract termination rights as remedy. 
338 Art 7 and 11 of the de minimis notice. When the agreement involves actual or potential competitor, the 
de minimis threshold applies if the aggregate market shares of contracting parties does not exceed 10% (Art 
7(a)). 
339 Art 3 VBER. However, we note that, as a general rule, exemptions under the VBER cannot be 
pursued when the agreement is signed between competitors or potential competitors operating at several 
levels of trade (Art 4 VBER). In this case, vertical aspects will be dealt with under the GVR and collusion 
aspects under the Commission Guidelines on the applicability of Art 81 EC to horizontal cooperation 
agreements, O.J. 27.4.2000, C 118/3.  
340 Art 6 and 7 VBER. The European Commission also considers that foreclosure is unlikely to arise as 
long as the market share of the biggest supplier remains below 30% and the cumulative market share of 
the five biggest suppliers do not exceed 50% (para. 143 GVR). In addition, a supplier with a market share 
below 5% will generally not ‘contribute’ significantly to a cumulative foreclosure effect (para. 8, de minimis 
notice).   
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Forbidding market partitioning clauses and use restrictions makes sense for a 

homogenous product and in an industry that has traditionally been organized along 

national borders. During the course of recent decisions in energy, the European 

Commission has also made clear that clauses other than duration and exclusivity leading 

to significant switching costs would almost never be accepted when implemented by 

dominant firms. Among them, unclear termination rights, fidelity rebates and tacit 

renewal clauses have been considered illegal in several decisions. In these instances, the 

European Commission has clearly favoured the fight against foreclosure over the saving 

of transaction costs for individual contracting parties, even to the detriment of the non-

dominant firms contracting with a dominant incumbent.  

The EU law framework to analyze anti-competitive effects of long-term supply 

contracts is thus primarily based on market share thresholds and on a series of ‘black-

listed’ clauses. Even if these thresholds are set somewhat arbitrarily and have not been 

designed specifically for energy markets, they nevertheless contribute to ensuring more 

predictability in enforcement. In addition, they rely on the fact that a firm with low 

market shares will not be able to distort competition sufficiently enough to justify a full 

competition analysis, which is justified from an economic point of view. As concerns 

the black listed clauses, it is obvious that the market integration objective played a big 

part in their definition. They however fit well in energy where the low level of market 

integration remains hard to overcome. Over 30% market shares and provided that 

certain clauses are not included in the contract, competition authorities see a ‘grey’ area 

where the assessment of anti-competitive effects becomes more complicated and where, 

in theory, a multiplicity of elements should be taken into account. We will show that the 

emerging methodology of the European Commission evidences awareness of a lot of 

the modern economics of foreclosure analyzed in chapter 1.    

II.B - Step 2: Analysis of  Anti-competitive Effects in ‘Grey’ Cases – 

the Relevant Facts  

When the long-term supply contract does not include any hard-core restraints 

and the market shares of at least one of the contracting parties exceed the 30% 

threshold, the European Commission will conduct a full competition analysis of the 

anti-competitive effects of the agreement to decide whether it infringes EC antitrust law. 
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If one or both of the contracting parties is considered dominant, Art 81 and 82 EC can 

be applied simultaneously to the same agreement or conduct (e.g. price discrimination 

or excessive pricing). This de facto limits antitrust enforcement in energy to the cases 

involving dominant incumbents. We will see in Section 3 that this is only when there is a 

strong presumption that the contract will result in substantial anti-competitive effects 

that the analysis of potential efficiency gains will be carried out and that a balancing 

exercised will be conducted. Long-term supply contracting by dominant firms is 

therefore far from being illegal per se in the European Union 

Competition authorities will consider a lot of different elements to analyze anti-

competitive effects. Some are purely intrinsic to the vertical relationship such as the 

duration or the volume specified while others help analyze the market context, such as 

the level of vertical integration in the industry. This is reasonable in so far as the 

potential anti-competitive effects of a long-term supply contract, or a portfolio of long-

term supply contracts, cannot be understood without taking into account the 

specificities of the market context.341 We will thus first analyze how the European 

Commission assesses market characteristics before going on to its analyses of the 

contract itself. 

II.B.I - Analysis of Market Characteristics 

Market characteristics are usually what competition authorities analyze first. 

Economic theory is poor on insights regarding the pattern of entry in energy markets 

and the specific market features which favour it. In the recent line of decisions, elements 

taken into account included the maturity of demand, the level of vertical integration in 

the market, the real opportunity to set up a new resale network (Repsol) and the existence 

of buyer power. The latter is important as contracting parties frequently have diverging 

interests and thus incentives to contain each other’s market power. In general, the 

European Commission considered that the presence of numerous buyers de facto limits 

the possibilities of abuse of a dominant position by the supplier.  

When assessing market characteristics, the European Commission also looked at 

potential entry in supply and demand, and its potential impact on future competition. In 

                                                 
341 See chapter 1 on this. 
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Synergen for instance, the European Commission stated that the future entry of Viridian 

which had to develop a 340MW power plant would not increase competition intensity 

due to the “equilibrium of potential competitive threat” which would then prevail. The 

likelihood of new entry in energy depends a great deal on the existence of potential 

competitors, usually foreign incumbents, especially in neighbouring markets. In Synergen, 

the European Commission also clarified what a potential competitor could be. A 

potential competitor is usually a firm able to undertake the required investments to enter 

the relevant market within one year following a small but significant increase in prices. 

Here the European Commission confirmed that a potential competitor must be judged 

on the basis of its internal competitive strength: its brand image in the relevant market, 

ready available capacity in this market and large financial surface. The definition of what 

is a potential competitor is important as the 30% exemption threshold does not apply to 

vertical restraints between actual or potential competitors. For entry in electricity, ready 

available gas capacities have been considered an important factor.  

Assessing dominance in newly liberalized or emerging markets has been a 

constant problem in competition policy. Dominance in an emerging market is usually 

not considered harmful as it often results from an innovative breakthrough and is 

usually transitory. The European Commission is right not to take that path in energy. In 

the long-term gas supply contract between Spanish incumbents Gas Natural and 

Endesa, the European Commission concluded that dominance must be assessed even 

more strictly in highly concentrated liberalizing markets than in more mature settings to 

avoid long-lasting lock-in effects. Gas Natural being the sole importer and holding more 

than 90% market share on both free and regulated markets, its dominant position could 

not be considered transitory.342 This conclusion has been confirmed in Distrigaz.  

However, some doubts remain concerning the definition of the relevant product 

market. True, the limited development of cross-border interconnections and the 

restrictions on long-term reservation rights on interconnectors make long-term supply 

contracts across Member States complicated, so the relevant geographic market is likely 

                                                 
342 On this see Fernandez Salas, “Long-term Supply Agreements in the Context of Gas Market 
Liberalization: Commission Closes Investigation of Gas Natural”, 2 Competition Policy Newsletter (2000), 55-
58. 
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to remain national for some time.343 Furthermore, recent decisions did not completely 

settle the question as to whether the wholesale market will be sub-divided according to 

the different types of customer, namely resellers and big energy users, whose pattern of 

consumptions is arguably substantially different. 

The most important element will be the assessment of the cumulative effect of 

all the long-term supply contracts signed by the different producers on market 

foreclosure. Long-term supply contracts can foreclose markets to new entrants only to 

the extent that a substantial part of market demand is already tied for the long term. 

Usually, the higher the market share of the dominant supplier, the sooner the 

cumulative market coverage of its long-term supply contracts will be deemed to create 

foreclosure. As a general rule, the European Commission considers that a significant 

cumulative foreclosure effect is unlikely to arise if the total market demand tied in the 

long term does not exceed 30% of global demand. In the case of a ‘super-dominant’ 

incumbent like in the Distrigaz case, the European Commission considered that no 

competition concerns would arise if its portfolio of long-term supply contracts would 

cover less than 20% of the market. In E.ON Ruhrgas, the Bundeskartellamt estimated 

that the firm contributed significantly to cumulative foreclosure with 75% market shares 

in its supply area, within a national market where 80% of total demand was supplied in 

the long term. This demonstrates that when a firm is largely dominant, the anti-

competitive effects of its demand tied in the long term arise sooner. In the case of a 

group of leading suppliers, the European Commission will look similarly at the 

cumulative effects of their long-term supply contracts but there will be no need to prove 

that they lead to tacit collusion to show that significant foreclosure effects occur.344 

II.B.II - Analysis of Contract Characteristics 

After having analyzed market conditions and their likely evolutions, the focus 

will be on the characteristics of both the long-term supply contract itself and the 

contracting parties. Most prominently, the European Commission will conduct a 

combined analysis of duration, exclusivity and whether buyers who represent alone a 

substantial part of total market demand (‘critical customer’ concept) are tied for the long 

                                                 
343 See chapter 4 and 5 on this. 
344 Kjolbye, in Jones (ed.), 2007, supra note 172. 
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term with the dominant supplier, or the collectively dominant suppliers. We note here 

that in the case of a group of leading suppliers, the European Commission will look 

similarly at the cumulative effects of their long-term contracts but there will be no need 

to prove that they lead to tacit collusion (collective dominance) to show that significant 

foreclosure effects occur.345 Of course and as recalled in the Sector Inquiry, long-term 

supply contracts can be deemed incompatible with Art 81 EC if they result in stabilizing 

suppliers’ market shares over a long period of time and hence lead to collusion. In 

energy, sole or joint dominance is in most cases self-evident but except in the old Almelo 

case in the mid 1990’s, the European Commission has not yet dealt with collective 

dominance in a case involving long-term supply contracts.  

The European Commission will first look at the percentage of the consumer 

demand tied under the contract, namely the exclusivity clause, as it is one of the main 

sources of foreclosure effect. If a customer must meet all or a big part of its needs with 

a particular supplier for a long period of time, he does not constitute any longer an 

available outlet for a potential entrant. This will be particularly problematic when the 

customer represents a big part of total demand. In Gas Natural/Endesa in 2000 for 

instance, the European Commission reduced the size of the contract from nearly 100% 

to 75% of Endesa global purchases as the latter was one of the leading electricity 

producers in Spain and thus could motivate entry in gas supply in its own right. We note 

that if a customer signs several contracts with the same supplier, the European 

Commission will analyze them as one contract to compute the part of the demand tied. 

More generally, the European Commission is looking here at the degree of 

economic dependency of the buyer vis-à-vis the dominant supplier. The share of the 

customer’s demand tied is in the European Commission’s view the best way to 

demonstrate dependency and it repeatedly used that proxy. Most importantly, the 

analysis of the European Commission is based on quantities actually received and not 

on quantities contracted. Indeed, take-or-pay or flexibility clauses are one of the main 

reasons why long-term supply contracts dry out spot markets. Quantities effectively 

used are generally not the same as quantities previously forecasted and without flexibility 

mechanisms, buyers would be obliged to trade their surplus or source their missing 

                                                 
345  Kjolbye, 2007, supra note 172. 
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quantities from spot markets. Long-term supply contracts without flexibility 

mechanisms could therefore contribute to the deepening of these markets while 

providing a fair level of supply security. Flexibility mechanisms are nevertheless not 

forbidden per se and the European Commission conducts its analysis on a case-by-case 

basis. 

European antitrust authorities recognize when they analyze exclusivity that 

transaction costs may become too high when negotiating for a small quantity and that it 

may become uneconomic for an alternative supplier to provide less than a certain 

amount. The analysis of the share of the customer's demand tied is therefore closely 

linked with that of the pattern of consumption. In gas for instance, transaction costs 

may become too high when negotiating for a small quantity and it may become 

uneconomic for an alternative supplier to provide less than a certain amount. Recent 

decisions seem to indicate that it is considered that 20% of a customer demand is the 

threshold for having incentives to enter into a relationship with a second supplier 

(E.ON Ruhrgas).346 Antitrust authorities are thus more reluctant to accept long-term 

supply contracts accounting for more than 80% of a customer demand. Some 

commentators close to the European Commission think that foreclosure effects could 

be found for contracts amounting as low as 50% of a customer demand if these 

contract terms are widely spread in the market.347 In the European Commission’s view, 

signing such contract is indeed a way for dominant firms to “maintain or strengthen their 

ability to set prices and other conditions on the market”348 (confirmed in Gas Natural/Endesa). In 

addition, reduction clauses,349 the so-called ‘English clauses’350 and fidelity rebates 

granted by dominant firms on remaining volumes are also most likely to infringe 

competition rules.  
                                                 
346 Implicitly in Art 1(b) VBER. 
347 Schnichels and Nyssens, “Energy” in Faull and Nikpay, The EC Law of Competition, (OUP, 2nd ed., 
2007), 1361-1463. 
348 European Commission MEMO/07/40 of 11.10.2007. 
349 Reduction clauses allow the buyer to reduce off-take in case the supplier starts reselling in its 
commercial area. This merely means protecting the buyer’s market, which contravenes the fundamental 
principle of market integration (see COMP/E-4/36.559 EDF Trading/Wingas, XXXIId Report on 
Competition Policy (2002), 196, and European Commission press release IP/02/1293 of 12.9.2002). 
These clauses thus have similar market partitioning effects than exclusive distribution clauses, except that 
they often entail horizontal restrictions of competition. Clauses of ‘right of first refusal’ or ‘most favored 
customer’ will receive a similar treatment. They remain nonetheless more relevant for gas than for 
electricity. For a complete treatment see Kjolbye, 2007, supra note 172. 
350 ‘English clauses’ allow incumbents a right to match the offer of an alternative supplier in case the 
consumer wants to switch (para. 152 GVR). 
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The duration has to be analyzed along with the share of the customer's demand 

tied under the contract. Even if 100% of a customer demand is tied to a particular 

supplier, foreclosure will not occur if this customer can return to the market every year. 

However, long-term supply contracts constitute a barrier to entry when they preclude 

customers switching for a more efficient supplier. As a general rule, the European 

Commission is very suspicious of contracts longer than 5 years and considers that 

efficiencies generally do not offset foreclosure effects beyond that limit.351 It is 

noteworthy that the European Commission considers contracts with tacit renewal 

clauses or no last delivery date as contracts of indefinite duration (confirmed in E.ON 

Ruhrgas).  

The duration has been and still is an enduring question for competition policy in 

energy markets. Duration of contracts accepted by the European Commission will 

mainly depend on the competition position of the counterparty. If the counterparty is 

an established reseller, duration will not exceed two years as in Distrigaz. The 

Bundeskartellamt accepted in E.ON Ruhrgas a duration of four years maximum for 

resellers with more than 50% of overall demand tied, but only two years above 80%.352 

Competition authorities will thus play with the two factors. Where demand 

requirements are satisfied by several suppliers, the Bundeskartellamt specified that 

contracts should distribute the risk of demand fluctuations among suppliers according 

to the actual supply share provided by each of them so as not to advantage the main 

supplier. For a new entrant in retail, duration of 5 years is most likely to be accepted.353 

In Repsol, a duration of 5 years was accepted for contracts with established resellers 

(from 25-40 years originally) but the market shares of the dominant firm only reached 

30% to 50%, which hardly exceeds the dominance threshold. One also notices a more 

                                                 
351 Art 5(a) VBER and para. 141 GVR. 
352 Following E.ON Ruhrgas, four major gas transmission companies committed in June 2007 to ensure 
the compatibility of their long-term supply contracts with EC and German Competition law. See 
Bayerngas, Decision B 8 - 113/03-6 of 29.01.2007; Gas-Union, Decision B 8 - 113/03-7 of 29.01.2007; Saar 
Ferngas, Decision B 8 - 113/03-8 of 29.01.2007 and WINGAS, Decision B 8 - 113/03-15 of 30.01.2007. 
For a commentary of these cases, see Meinzenbach, “The German Federal Cartel Office Accepts 
Commitments Offered by Four Major Gas Transmission Companies Ensuring the Compatibility of Long-
term Gas Supply Agreements with Art. 81 & 82 EC and German Competition Law (Bayerngas, Gas-
Union, Saar Ferngas, Wingas)”, 13755 e-Competitions (2007). 
353 We note that in Direct Energy, the French Competition Council did not criticize the 5 years duration of 
the original contract. On Direct Energy, see Decision n°07-MC-04 of 28.06.2007 and Decision n°07-D-43 
of 10.12.2007. 
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lenient approach of the European Commission towards fuel supply contracts than 

towards producer/reseller contracts. In Gas Natural/Endesa for instance, the duration 

was reduced from 15 to 12 years. This rather long duration, as compared to the 5 years 

accepted in Distrigaz for gas supply contracts with power producers and other industrial 

customers, may be explained by different levels of market opening, the evolution of the 

European Commission’s thinking between 2000 and 2007 and the fact that even 

dominant firms can claim for some degree of long term security of fuel supply. 

Finally, resale price fixing which does not appear to be a common feature of 

electricity for the moment, but might become so in the future, is not forbidden per se as 

long as it does not eliminate price competition. Therefore, minimum resale price 

maintenance will be banned but a maximum price ceiling will be accepted as long as 

price competition among resellers is economically possible and alignment effects do not 

occur.354  

 

III – BALANCING ANTI-COMPETITIVE EFFECTS WITH 

EFFICIENCY GAINS AND IMPOSING REMEDIES 

Once the European Commission has considered that a long-term supply 

contract, or a portfolio of long-term supply contracts, is likely to create significant anti-

competitive effects, it will analyze the potential efficiency gains and proceeds to a 

balancing exercise. When efficiency gains do not seem to clearly offset anti-competitive 

effects, the contract might still be accepted if satisfactory remedies can be imposed or 

negotiated. 

III.A – Step 3: Long-term Supply Contracts, Efficiency Gains and the 

Practice of the Balancing Exercise 

The balancing exercise follows a methodology based on four criteria directly 

derived from the wording of the EC Treaty (Art 81(3)). In theory, for long-term supply 

contracts with substantial anti-competitive effects to be cleared by the European 

Commission, they should (i) substantially improve economic efficiency, (ii) give a fair 
                                                 
354 Art 4(a) VBER and para. 225-228 GVR, confirmed in Repsol.     
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share of benefits to final consumers, (iii) be indispensable or at least proportional to the 

achievement of the efficiency gains and (iv) not afford contracting parties the possibility 

of eliminating competition in respect of a substantial part of the products in question. 

Objective factors out of the control of the company such as public service obligations 

may also be taken into account. In practice, we note that it is often difficult of tracing 

back elements of decisions precisely to the four criteria.  

The first criterion indicates that the long-term supply contract must create 

significant efficiency gains to be accepted. Recent decisions are however less clear on 

how to analyze efficiency gains than on how to assess anti-competitive effects. The 

outcome of the balancing will thus be even harder to predict. The two main efficiency 

gains recognized by the European Commission have been investment and entry.355 In 

Distrigaz and E.ON Ruhrgas, restrictions on duration did not apply to new investments in 

gas fired power plants. In Synergen, the European Commission accepted both a 15 years 

gas supply contract with Statoil for 100% of the needs of a new CCGT and a 15 years 

power purchase agreement for 50% of its output with the electricity incumbent ESB. It 

thus recognized the need of secure output levels and long-term upstream fuel 

commitments to facilitate investment and project financing. However, the mere 

objective of securing loans might not be sufficient to have a long-term supply contract 

accepted as the European Commission in other sectors did not always consider it 

indispensable.356 When the loan comes from a dominant supplier, it is likely to be 

considered as an efficiency gain only if it cannot be obtained on the same terms with 

commercial or investment banks. In future cases, it is likely that energy providers will be 

required not to prevent their buyers from terminating the exclusive purchase clause and 

repaying the outstanding part of the loan at any point in time and without payment of 

penalties (Repsol). 

It is also noticeable that the European Commission has once acknowledged that 

even dominant firms could claim for a certain level of security in fuel supply (Gas 

Natural/Endesa). Lastly, as shown in the Synergen and Gas Natural/Endesa cases, the 

European Commission acknowledged that long-term supply contracts often enable the 

                                                 
355 para.44, Commission Guidelines on the application of Article 81(3); confirmed in Synergen and Distrigaz. 
356 Schnichels and Nyssens, “Energy” in Faull and Nikpay (ed.), Faull and Nikpay, The EC Law of 
Competition, (OUP, 2nd ed., 2007), 1361-1463. 
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buyer to get cheaper prices. Nonetheless, the parties will have to demonstrate clearly 

that price efficiencies are linked with the long duration or other characteristics of the 

contract. Cost savings from coordination will be hard to compute and it will be hard to 

prove that consumer benefit outweighs the negative effects of the restriction on 

competition. The second criterion does not seem to have led to very substantial 

developments and in general was analyzed along with the first criterion on efficiency 

gains. As a general rule, the European Commission considered that long-term supply 

contracts helping investment and entry contributed to the success of the liberalization 

process, which was in itself thought to be good for final consumers.  

The third (proportionality) and fourth (exclusion) criteria are obviously very 

difficult of implementing and this is where the discretion as well as the difficulties for 

antitrust authorities really lie. According to the market position of the contracting 

parties and whether a new investment is sunk, efficiencies will be assessed differently. 

For instance, in Synergen, the price formula benefited a new power plant and was 

explicitly acknowledged as an efficiency to be counted toward exemption under Art 

81(3) EC. On the contrary, the price efficiency in Gas Natural/Endesa is considered to 

grant an unfair competitive advantage to Endesa and had to be removed. To that extent, 

Gas Natural/Endesa could have been a decision based on price discrimination. European 

competition authorities are still struggling with criteria 3 and 4 today. For instance, an 

open question concerns the duration that an incumbent electricity producer really needs 

to sink a very high fixed-cost investment (criterion 3) and how to make sure that this 

duration will not result in excessive exclusionary effects (criterion 4). A first indication 

was however given by the European Commission in the Exeltium case in September 

2008.357 Exeltium was a consortium of energy intensive users to whom EDF was to 

supply base load electricity over more than 20 years. Alleged efficiency gains mainly 

included security of fuel supply and hedging for the buyers. The European Commission 

finally cleared this contract, after almost three years of analysis, provided that resale 

restrictions would be cancelled and an opt-out clause would be introduced to mitigate 

anti-competitive effects. In addition, the European Commission explicitly stated that the 

Exeltium agreement would be included in the analysis of the cumulative foreclosure 

effect of the contract portfolio of EDF currently being conducted.  
                                                 
357 See European Commission MEMO/08/533 of 31.07.2008. 
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III.B – Step 4: Market Building through Antitrust Remedies 

When efficiency gains do not seem to clearly offset anti-competitive effects 

during the balancing exercise, long-term supply contracts might still be accepted if 

satisfactory remedies can be imposed (Art 7 of Regulation 1/2003) or negotiated (Art 9 

of Regulation 1/2003).  

A first group of remedies has consisted in modifying the drafting of contracts, 

for instance by deleting certain clauses such as use restrictions or limiting duration 

(Synergen, E.ON Rurhgas). The volume of the contract has also sometimes been reduced 

(from 100 to 70% of the customer demand in Gas Natural/Endesa). In this case, the 

whole agreement is not cancelled and it belongs to the parties to decide whether the 

contract is still valid. Other more behavioural remedies have been imposed such as 

forbidding any vertical mergers or acquisitions to a dominant company for a certain 

number of years (Repsol). These are classical remedies in EC antitrust policy and are not 

specific to the energy sector. One notes here that if long-term generation adequacy is 

clearly a critical goal of the European Commission,358 the vague concept of ‘security of 

supply’ is approached with much scepticism in competition cases. Prior to liberalization, 

the idea of ensuring security of supply by maintaining the production of indigenous fuel 

resources allowed Member States to secure 20% of the relevant market through long-

term supply contracts between industrial consumers and local producers (e.g. in 

Jahrhundertvertrag).359 Today, only long-term gas import contracts may have a good 

chance to be accepted on the basis of a ‘security of supply’ argument,360 as long as 

territorial restrictions are not included. 

The second group of remedies has been specifically devised for the energy 

sector and mainly coincided with the decision of the European Commission to use its 

power against abuses of dominance (Art 82 EC) to attack directly the portfolios of long-

term supply contracts of the incumbents. This was thought to be the only way to bring 
                                                 
358 As evidenced by the new Directive on security of supply, Directive 2005/89/EC of 18 January 2006 
concerning measures to safeguard security of electricity supply and infrastructure investment, O.J. 
4.2.2006, L 33/22. 
359 Hancher, EU Electricity Law (Wiley Law Publishing, 1992). See also Electrabel/Mixed Intercommunal 
Electricity Distribution Companies in 1997 where the Commission accepted that a substantial part of the local 
authorities’ electricity requirements continues to be procured with Electrabel (see XXVIIth Report on 
Competition Policy (1997) and European Commission press release IP/97/351 of 25.04.1997).   
360 See recital 25 of the second gas Directive. 
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about rapidly substantial improvements in the competitive structure. The European 

Commission recognized that some of these long-term supply contracts created real 

efficiency gains (criterion 1) but that the criterion on exclusion and proportionality 

could only be fulfilled if foreclosure effects were severely mitigated. This led the 

European Commission to the negotiation of remedies better able to accommodate 

market players’ needs while limiting foreclosure.  

The first energy-specific remedy imposed is the use of gas release programs and 

VPP.361 In electricity, this has been imposed in the Synergen case. The Synergen power 

plant was a 600 MW CCGT to be constructed in Dublin by a joint venture involving 

ESB (70%), the vertically-integrated Irish incumbent, and Statoil (30%), the Norwegian 

gas incumbent. At that time, Statoil was present neither in the gas nor in the electricity 

sector. The contractual structure of the deal is represented in the figure 15 below. 

Upstream, the gas procurement of the CCGT was to be ensured by a 15 year supply 

contract with Statoil, which de facto resulted in Statoil entering the gas market. From the 

European Commission point of view, Statoil was one of the most likely new entrant 

also in electricity and the fact that it entered only as a minority shareholder in a joint 

venture with the incumbent was certainly unlikely to increase competitive pressure in 

the highly concentrated electricity sector. The European Commission however cleared 

this part of the deal due to the new entry in the gas sector and the new investment in 

generation.  

Downstream, 100% of the electricity had to be sold under a 15 year power 

purchase agreement to ESBIE, the retail subsidiary of the incumbent ESB. This long-

term supply contract therefore had the effect to remove the new electricity produced 

from the market for a very long period, thereby reinforcing input foreclosure. Lastly, 

there was also a non-compete clause precluding Statoil to invest in competing project. 

During the settlement negotiations,362 the parties agreed to the following commitments:  

• The 15 year contract with ESBIE is limited to 200 MW (instead of 600 MW). 

                                                 
361 It is recalled that VPP force dominant firms to make capacity options available for a pre-determined 
time horizon, which amounts to a virtual divestiture of capacity. For more on the problems raised by 
VPP, see last section. 
362 Actually conducted by the Irish regulator on behalf of the European Commission. 
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• 600 MW must be offered to the market under bilateral contracts or three years 

auctions, of which 200 MW are provided by Synergen and 400 MW by ESB.  

• No electricity reseller can buy more than 400 MW of the 600MW, including its 

own production. This means that ESBIE cannot buy more than 200 MW. 

• The no-compete clause is deleted. 

• These obligations remain valid as long as additional sources of 400 MW become 

available, of which 300 MW must be produced by a single plant. 

Even if ESBIE could secure 200 MW through auctions, 400 MW of new 

capacity would still be offered on the market, representing about half of the total 

demand of eligible customers at that time in Ireland. This is thus a fairly wide-ranging 

remedy. VPP (and gas releases) are increasingly becoming a major remedy imposed by 

competition authorities and we will see in the next section that the actual effects on 

competition are uncertain. 

Figure 15: The Synergen Case - Contractual Structure 

 

The second sort of energy-specific remedy was created in the context of the 

Distrigaz case. The Distrigaz decision constitutes according to the European Commission 

the landmark case for future antitrust enforcement on long-term supply contracts in 
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energy.363 The European Commission opened a proceeding against the Belgian gas 

incumbent for possible breaches of the EC Treaty rules on abuse of a dominant 

position due to their long-term contracts with industrial customers. Interestingly, as 

opposed to the Bundeskartellamt and its rather form-based approach, the European 

Commission in the Distrigaz case included flexibility parameters for the dominant firm 

itself. The European Commission started by excluding of the analysis of cumulative 

foreclosure effects all the contracts linked to a new investment in gas-fired power plants, 

in line with its analysis of efficiency gains. A strict limitation of 5 years was then 

imposed on remaining contracts to avoid customers who would be particularly likely to 

switch suppliers being tied for a very long period of time and unilateral termination 

rights were granted to buyers with contracts longer than 5 years.364 A specific limitation 

to two years was imposed for contracts with resellers. The innovation lied in the 

flexibility parameters granted to the dominant firm. Distrigaz was allowed to adjust its 

portfolio of contracts to its own needs as long as it complied with contract durations of 

maximum 5 years and that 70% of its customers come back to the market every year. 

Consequently, Distrigaz could indifferently have 37.5% of customers supplied under 5 

year contracts and 62.5% supplied under one year contracts, or 40% supplied under 4 

year contracts and 60% supplied under one year contracts. These commitments were to 

last for a minimum of four years and until Distrigaz market shares decrease below 40% 

(or another supplier reaches the level of Distrigaz market shares minus 20%).  

Sections 3 and 4 have shown that a new methodology to assess long-term supply 

contracts in the liberalized context is emerging. Four clear steps can be depicted. The 

first two steps both aim to assess anti-competitive effects and direct enforcement on the 

most significant infringements to limit regulatory costs. The third step considers the 

possible efficiency gains and tries to balance them with anti-competitive effects. The 

fourth step concerns the imposition or negotiation of remedies. The following section 

provides a commentary from an economic and legal perspective.   

                                                 
363 Commission Working Paper accompanying the Report on the functioning of Regulation 1/2003, 
SEC(2009) final of 29.4.2009: “In Distrigaz, for instance, the decision under Article 9 set out guidance on the 
Commission's approach toward foreclosure by long term contracts”. 
364 This might also reflect the fact that, in several Member States including Belgium, the duration of long-
term supply contracts signed by the incumbents had been substantially extended just before the 
enactment of the second liberalization Directive. On this, see the Sector Inquiry, 2007, supra note 3. 
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IV. ANTITRUST ENFORCEMENT IN ELECTRICITY IN THE 

AFTERMATH OF DISTRIGAZ: WHAT CAN WE INFER FROM 

RECENT CASES? 

The methodology depicted above raises interesting insights both on the content 

and the context of antitrust enforcement in decentralized energy markets. This final 

section will elaborate on three important questions. First, is there a convergence of 

antitrust enforcement (i) under Art 81 and 82 EC, (ii) across energy sectors and (iii) 

between energy sectors and sectors where competition is more mature? Second, is the 

new methodology truly ‘more economic’? Third, what is the influence of the politics of 

liberalization on the antitrust strategy of the European Commission and what can we 

infer from recent cases about predictability of future enforcement in electricity?  

IV.A – Convergences in EC Antitrust Enforcement  

The objective of coherence in enforcement is a legitimate goal of antitrust 

policy. By providing guidance beyond the specifics of each case, it helps increase both 

legal certainty and voluntary compliance. This section shows that the European 

Commission is increasingly taking a unified approach under Art 81 EC and Art 82 EC, 

which is an achievement of the modernization process, and that antitrust enforcement 

aligns across energy industries and quickly converges with enforcement in sectors where 

competition is more mature. 

IV.A.I - The European Commission Is Increasingly Taking a Unified Approach 

under Art 81 and Art 82 EC    

Deregulated network industries are a fertile ground for the modernization of Art 

82 EC. European electricity and gas incumbents are usually super-dominant365 and 

potentially infringe EC competition law in many ways. Their portfolio of contracts in 

particular naturally calls for an approach under Art 82 EC, even if it could be argued 

                                                 
365 As defined by Advocate General Fennelly in Case C-395/96P and C-396/96P, Compagnie Maritime Belge 
Transports SA and Others v. Commission, [2000] ECR II-1365; see also COMP/C-1/36.915 Deutsche Post AG 
– Interception of cross border mail, O.J. 15.12.2001, L 331/40. 
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that Art 81 EC could suffice.366 The analysis in section II-III shows that the European 

Commission is increasingly taking a unified approach under Art 81 and 82 EC. This is 

important as the degree of economic analysis, methodologies and even competition law 

objectives have traditionally diverged between the two competition provisions. Art 82 

EC tended to be based on legal forms and, to a certain extent, protection of 

competitors.367 In particular, pro-competitive and efficiency justifications have been 

scarcely used under Art 82 EC,368 which has increased the need  to  reform in order to 

achieve consistency between Art 81 and 82 EC.369 Overall, the reform of Art 82 EC is 

slowly going forward370 and the new guidelines on the enforcement of Art 82 EC are a 

step in the right direction. 

Although the case law is at least ambiguous on whether or not per se prohibitions 

existed under Art 82 EC, it remained likely that ‘objective justifications’ could not 

immunize super-dominant energy firms from liability. On the contrary, efficiencies and 

insights from the traditional competition economics of foreclosure are clearly taken into 

account in the cases analyzed above. On this, the European Commission has clearly 

followed the approach of its Discussion Paper.371 We can notice that the reasoning used 

under Art 82 in Distrigaz is similar to the methodology which would have been applied 

under Art 81 EC and is in line with the VBER and the GVR. This is indeed primarily 

the cumulative effect of the network of contracts concluded by the firm which grounds 
                                                 
366 Rousseva, 2005, supra note 315. As a general rule an agreement exempted under Art 81(3) EC is 
unlikely to infringe Art 82 EC, even though the Court has already ruled otherwise, see Case T-51/89, 
Tetra Pak Rausing SA v. Commission, [1990] ECR II-309. For an interesting discussion, see Loewenthal, 
“The Defense of “Objective Justification” in the Application of Article 82 EC”, 28(4) World Competition 
(2005), 461-463. 
367 Sher, “The last of the Steam-powered Trains: Modernizing Art 82”, 25(5) European Competition Law 
Review (2004), 243-246; Slot, “A View from the Mountain: 40 years of Developments in EC Competition 
Law”, 41(2) Common Market Law Review (2004), 443-473; Bellamy and Child, European Community Law of 
Competition (Oxford University Press, 2001); Ridyard, “Exclusive Pricing and Price Discrimination Abuses 
under Article 82 - an Economic Analysis” 23(6) European Competition Law Review (2002), 286-303. For a 
more contrasted view, see Eilmansberger, “How to Distinguish Good from Bad Competition under 
Article 82 EC: in Search of Clearer and More Coherent Standards for Anti-Competitive Abuses”, 42(1) 
Common Market Law Review (2005), 129-177.  
368 See the argument by Temple Lang and O’Donogue in “The Concept of a Exclusionary Abuse under 
Art 82”, Working Paper (2005), Global Competition Law Center on “objective justification”: “This issue 
deserves serious consideration, since a defense that is recognised in theory, but not in practice, is the same as no defence.” 
369 Rousseva, 2005, supra note 315; Vickers, “Abuse of Market Power”, Communication to the 31st 
Conference of the European Association for Research in Industrial Economics (2004); Kallangher and 
Sher, “Rebate Revisited: Anti-Competitive Effects and Exclusionary Abuse under Art 82”, 25(5) European 
Competition Law Review (2004), 263-285 and Loewenthal, 2005, supra note 366.  
370 See on this the EAGCP report, 2005, supra note 316; the DG Competition discussion paper on the 
application of Article 82, 2005, supra note 316 and Lowe, 2004, supra note 316. 
371 DG Competition discussion paper, 2005, supra note 316. 
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the infringement of Art 82 EC. Historically, the doctrine of cumulative foreclosure 

effect had been a cornerstone of the modernization of Art 81 EC and has been regularly 

endorsed by Community Courts.372 It was first treated in the Art 81 EC cases Brasserie de 

Haecht (1967),373 Delimitis (1991)374 and more recently Langnese-Iglo (1995),375 Schöller 

(1995),376 Neste (2000)377 or Van den Burgh Foods (2003).378 This is a well-established tool 

of competition analysis which will help dominant firms analyze themselves whether 

their portfolio of long-term supply contracts infringes EC antitrust law. 

Interestingly, traditional market share thresholds under Art 81 EC such as the 

30% for automatic exemption defined in the VBER became a benchmark for applying 

remedies in Distrigaz. The European Commission indeed imposed that 70% of the 

firm’s customers come back to the market every year as long as Distrigaz’ market shares 

still exceed 40%. The one year duration which renders any exclusive purchase obligation 

acceptable under Art 81 EC379 has thus also become an explicit target under Art 82 EC. 

In the future, energy companies should thus less and less face discrepancies between 

enforcement under Art 81 and 82 EC, which removes in itself a source of legal 

uncertainty.380 We can thus safely state that dominant energy firms can implement long-

term contracts if the economic and legal contexts allow and that there is no market 

share threshold beyond which contractual practices, safe hard-core restraints, becomes 

illegal in energy without a full competition analysis. 

IV.A.II - Antitrust Enforcement Aligns across Energy Industries and Quickly 

Converges with Enforcement in Sectors where Competition is more Mature 

A conclusion of the case analysis is also that enforcement in energy quickly 

converges with enforcement in other sectors. In fact, the policy statements of the 

VBER and GVR have almost all been confirmed in the course of recent cases in energy. 

                                                 
372 Verouden, 2003, supra note 288. 
373 Case 23/67, Brasserie De Haecht v. Wilkin, [1967] ECR 407. 
374 Case C-234/89, Stergios Delimitis v. Henninger Bräu, [1991] ECR I-935. 
375 Case T-7/93, Langnese-Iglo GmbH v. Commission, [1995] ECR II-1533. 
376 Case T-9/93, Scholler Lebensmittel GmbH & Co KG v. Commission, [1995] ECR II-1610. 
377 Case C-214/99, Neste Markkinointi Oy v. Yötuuli Ky and Others, [2000] ECR I-11121. 
378 Case T-65/98, Van den Bergh Foods Ltd v. Commission, [2003] ECR II-4653. 
379 para. 141 GVR. 
380 This effect, which was predicted in the EAGC report, 2005, supra note 316, and Rey, “On the Right 
Test for Exclusive Dealing”, in Ehlermann and Marquis (eds.), European Competition Law Annual 2007: A 
Reformed Approach to Article 82 EC (Hart Publishing, 2008), 421-432, is substantiated here. 
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The way to analyze market characteristics and patterns of consumption, the suspicion 

towards contracts longer than one year and tacit renewal clauses or even the principles 

to analyze efficiencies, which are in line with the Guidelines on the application of Art 

81(3), all show that antitrust enforcement in energy aligns with enforcement in sectors 

where competition is more mature. This can also be seen to some extent in the field of 

remedies.  

A first example concerns the termination rights for existing contracts granted to 

buyers which can be found in E.ON Rurhgas and Distrigaz. In Distrigaz, existing contracts 

with energy intensive industries (resellers excluded) enjoyed unilateral termination rights.  

This is a classical remedy and the fact that long-term supply contracts with indefinite 

durations and unclear termination rights create switching costs and are more restrictive 

than long-term supply contracts concluded for several years has once again been 

recalled. Second, one can notice that the criterion used to define the duration of 

commitments comes in line with what happens in other sectors. In Distrigaz for 

instance, the fact that the commitments will only apply as long as the firm has a market 

share exceeding 40% or the share of its closest competitors is no less than 20% of its 

own, mirrors a similar approach adopted in the recent Coca-Cola case381 where the 

commitments only applied if Coca Cola’s market shares were over 40% or where its 

sales were more than twice those of its nearest competitor. 

Furthermore, one can note that the few remedies imposed in electricity since 

liberalization tend to indicate that the European Commission’s view on the mix of short 

and long-term supply contracts acceptable in the new market context is the same in 

electricity and in other energy industries. Remedies are a laboratory for reform 

experimentation and the European Commission clarifies its strategy over time. Its main 

goal when imposing remedies is to facilitate the development of organized wholesale 

markets and find a workable mix of contract durations able to accommodate the 

different market players’ needs while limiting foreclosure effects. As shown above, a 

maximum duration of about three to four years for contracts with big energy users has 

been regularly applied in recent decisions. When looking at the mix of contracts 

                                                 
381 Case COMP/A.39.116/B2 Coca-Cola, O.J. 29.9.2005, L 253/21. 
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imposed as remedies in electricity, especially the VPP, it is interesting to note that the 

European Commission broadly imposed the same durations.  

In the 2000 EDF/EnBW merger proceeding for instance, EDF was required 

auctioning blocks with durations of three months to three years, amounting overall to 

one third of the eligible consumers’ demand, for a period of 5 years minimum. In 2001, 

for the UK-French submarine interconnector, 100% of the capacity had to be freed and 

auctioned on the basis of 3 years bilateral contracts (1500MW divided in 50MW blocks) 

and concurrently annual (50MW in 1MW blocks) and daily (150MW in 1MW blocks) 

auctions. In 2002, in Synergen, the 600MW had to be sold on the basis of three years 

bilateral contracts, and subsequently through auctions when bilateral contracting would 

not work. This tends to show that the European Commission thinks that durations of 3 

years should not be exceeded in the new market context. VPP are the most important 

occasions for European competition authorities to take on a quasi-ex ante regulatory role 

and this displays with clarity the advancement of their thinking on what a workable mix 

of contract duration should be. The durations imposed are similar to what can be found 

in other energy sectors, which tends to show that the European Commission takes 

similar views across energy sectors and reinforces the idea that the methodology recently 

devised will be applied in electricity.  

IV.B – Is the New Methodology truly ‘More Economic’? 

 The fact that antitrust enforcement in energy quickly converges with the usual 

practice in other sectors of the economy leads to wonder to what extent a ‘more 

economic’ approach is truly implemented in practice. If the rationale of the ‘more 

economic’ approach in EC antitrust law was to better capture industry specifics, it 

would be legitimate to wonder whether this objective was achieved in the line of cases 

depicted above. There is indeed no reason to believe that energy at this stage of the 

liberalization process should be analyzed as the beer or the ice-cream sectors, except if 

energy truly converged with these industries, which is not the picture we found in the 

Sector Inquiry. This section argues that the answer mostly depends on the step 

considered. 
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IV.B.I – Step 1 and 2:  Combining Economic Analysis and Predictability 

Given both the limited information at hand on the specific competition 

dynamics of the market building process and the limited practical insights to be drawn 

from energy economics, it is not sure that simply aligning enforcement in energy with 

enforcement in other sectors be sub-optimal from a social welfare point of view. The 

superiority of rules over discretion has been clearly demonstrated in numerous policy 

contexts, especially in presence of strong interest groups as in energy, and when the 

necessary knowledge for a satisfactory tailoring of antitrust enforcement is missing as 

with long-term supply contracts. The replication of the usual methodology, with the 

same thresholds and the same contract durations in particular, could be seen as a form 

of path dependency in competition enforcement representing the difficulties which the 

European Commission currently faces with the antitrust analysis of energy cases.382 

However, it seems that the practice of the European Commission must rather be 

explained by the other objective it pursues at this stage, i.e. a successful decentralization 

of enforcement. This is actually well stated in the working paper accompanying its Report 

on the functioning of Regulation 1/2003:383 “The reform of the antitrust rules entailed a […] system 

in which the emphasis is on general guidance that can be helpful to numerous undertakings and other 

enforcers.” The ‘more economic’ approach is indeed only one pillar of the modernization 

of the antitrust rules. The will to ensure predictability is therefore understandable given 

the multiplicity of enforcers.   

The publication of the VBER, the GVR or the Guidelines on the application of 

Art 82 is a way to articulate two objectives: more predictability and more economic 

analysis. They can be considered as a compendium of good antitrust practices built over 

time by the European Commission. From an economic point of view, it is undeniable 

that they evidence a lot of awareness of the modern competition economics of 

foreclosure. The threshold-based analysis is clearly inspired by economic principles as it 

is based on the insight that anti-competitive effects will be correlated with market 

power. Dominance indeed matters more than the market conduct itself as this is the 

                                                 
382 On path dependency in competition enforcement, see Gambardella and Maria Salerno, “Vertical 
Agreements: Was the Commission’s Response Adequate? On the Commission’s Ability to Reform Long-
standing Policies” in Amato and Ehlermann (eds.), EC Competition Law: a Critical Assessment (Hart 
Publishing, 2007), 175-207. 
383 Commission Working Paper, 2009, supra note 363.  
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criterion which triggers enforcement. The combined analysis of duration, exclusivity and 

the pattern of consumption are particularly interesting. For instance, limiting duration to 

2/3 years for contracts with resellers make sense as they should not (in theory) want to 

sign longer-term supply contracts due to the risk of price squeeze. We note however 

that the analysis of the intensity of retail competition does not seem to be pursued 

whereas it is the factor which determines the risk of price squeeze to the greatest extent.  

Certain analytical devices such as the cumulative coverage doctrine are also 

directly inspired by economic principles and, in general, the analysis of the market 

context conducted by the European Commission seems accurate. As concerns the black 

listed clauses, it is obvious that the market integration objective played a big part in their 

definition. They however fit well in energy where the low level of market integration 

remains hard to overcome. Overall, even if the first two steps of the methodology have 

not been devised for the specificities of newly deregulated energy markets, they seem to 

balance favourably between the need for predictability and the need for a full 

competition analysis in complicated cases.  

IV.B.II - Step 3: The Limits of the Current Approach of Efficiencies and the 

Consequences on Legal Uncertainty 

The analysis of efficiencies and the conduct of the balancing is however more 

problematic as neither the quality of economic analysis nor the predictability of 

enforcement seem satisfactory. Recognizing that long-term supply contracts could lead 

to efficiency gains, even for dominant firms, was a welcomed first step but the hierarchy 

among elements to be taken into account during the balancing exercise lacks of clarity 

and hence predictability. The analysis of efficiencies is limited and incomplete beyond 

investment and entry. There are also no efforts to quantify anti-competitive effects and 

efficiencies, despite the difficulties of the task.   

One cannot but notice that the main issue debated by economists when it comes 

to long-term supply contracts in energy is neither taken into account nor debated in any 

decision of the European Commission.384 The impact of long-term supply contracts on 

                                                 
384 As Buschnell states: “The competitive implications of the ability of firms to trade in transparent forward markets has 
received considerable attention in the academic literature. Their implications have not had much implication on policy 
however.” See Bushnell, 2007, supra note 141. 
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spot market deepening is a complicated issue. On the one hand, there is a negative 

effect in the sense that they dry out spot markets, which increases price volatility and 

incentivizes players to contract bilaterally. This lack of liquidity on spot markets is what 

the European Commission aims to fix. However on the other hand, they are a good 

mitigation device, for certain market structures and types of competition, when firms 

may abuse their market power by either strategically withholding capacities or tacitly 

colluding. This trade-off, which is today the main source of controversy in the economic 

literature, is not accounted for by the European Commission. We also note that for 

contract clauses involving efficiencies for individual contracting parties through 

transaction cost savings (e.g. tacit renewal clause, flexibility mechanisms, exclusivity) but 

erecting in parallel barriers to entry, the European Commission has systematically 

emphasized the anti-competitive effects without analyzing to what extent a more efficient 

entry is likely, which however constitutes the necessary criterion for such policy to be 

legitimate from an economic point of view.      

The European Commission implicitly recognizes the need of different contract 

durations when imposing remedies, but always for sake of production planning and not 

for a smooth development of spot markets. By choosing to tackle the lack of liquidity 

rather than potential abuses of market power, the European Commission seems to take 

a legitimate course of action as more than 95% of electricity in the European Union 

remains contracted bilaterally out of organized wholesale markets. However, the Sector 

Inquiry acknowledged recurrent problems of abuse of a dominant position on European 

spot markets. Even if these analyses still tend to rely on fairly strong assumptions, the 

European Commission should not ignore the questions raised by recent advances in 

economic theory. Contrary to the step 2, the step 3 can thus hardly be said to be truly 

‘more economic’.  

As concerns predictability, the step 3 does not score better and substantial 

uncertainties still remain. Among them, the most detrimental is the uncertain treatment 

of the different collective buying schemes for energy intensive users which we identified 

(in chapter 1) as being the most suitable counterparties for long-term supply contracts 
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involving high-fixed cost investment such as nuclear.385 Energy intensive users, who 

once lobbied for the opening up of markets, pretend now to be squeezed between rising 

energy costs and the impossibility of passing them on downstream due to the strong 

international competition. This has pressured certain Member States like Spain and 

France to act on that question and fight the risk of production delocalization.  

Prior to liberalization, in Jahrundertvertrag, the European Commission had cleared 

joint coal sales and purchasing consortia based on Art 65(2) ECSC Treaty but, as we 

saw, the exemption reasoning is unlikely to be replicated today. In the new context, 

these schemes give rise to significant competition problems which are far to be all 

answered yet. Given that no Block Exemption Regulation applies and assuming that the 

de-minimis threshold is exceeded, these schemes will be assessed under Art 81 EC,386 Art 

82 EC if a dominant supplier participates, or State Aids if a government or a public firm 

is involved. To get the exemption under Art 81(3) EC, this is the fulfilment of Art 

81(3)(b) which will constitute the biggest hurdle. Indeed, cost efficiencies will not be 

hard to trace back to the buying scheme and the European Commission will probably 

accept that they benefit final consumers. It is however far to be clear what the European 

Commission’s position is on the likely collusive aspects inherent in such schemes and 

how it would assess competition effects on markets upstream and downstream of the 

joint purchasing consortium. 

In addition, the opinion issued by the French Competition Council on 

Exeltium387 in 2005 may cast doubt as to the definition of the relevant market. The 

Council took as relevant only the market for eligible customers who had effectively switched. 

Moreover, to assess horizontal competition aspects at the supplier level, it estimated that 

the 15-20 year supply contract with EDF would not distort competition as alternative 

suppliers with production capacities in France were not willing to commit for such a 

long period and importers were unlikely to compete with EDF given the current 

restrictions on interconnections. As a consequence and following the reasoning of the 

                                                 
385 This could also concern joint buying of technical equipments for construction services, e.g. Case 
COMP/38.423/F1 — C4Gas — Fluxys + Gaz de France International + Transco, O.J. 12.7.2002, C 
166/8.   
386 Vertical and horizontal issues will be assessed under the relevant guidelines as well as under the 
Guidelines on Art 81(3).  
387 See Opinion n°05-A-23 of 5.12.2005 from the French Competition Council. 
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Council, due to the specific pattern of consumption of energy intensive users, a criterion 

taken into account in Distrigaz and E.ON Ruhrgas, long-term supply contracts with such 

purchasing consortium would constitute a different relevant market where the long 

duration would not be a problem or at least would be counterbalanced by efficiency 

gains. 

This opinion was all the more striking since it was fairly recent and seemed to go 

counter the late practice of the European Commission. The only recent guidance we 

have concerning duration for long-term supply contracts with energy intensive users 

came from the Distrigaz case where 5 year duration was accepted, with termination 

rights.388 In the context of purchasing consortia, giving unilateral termination rights to 

the members could be a way to balance benefits from more predictability and cheaper 

prices against costs from not being able to opt out of the deal to benefit from a better 

offer. However, the Distrigaz decision might not be replicable in this context as cost 

efficiencies arising from these buying schemes might be much more important than for 

traditional long-term supply contracts. Indeed in Exeltium, the supplier does not 

contract forward directly with the group of buyers but with a highly leveraged project 

financed special purpose vehicle (debt/equity ratio around 90/10) which enables the 

buyers to finance off balance-sheet their electricity purchase. In view of this, it is hard to 

anticipate which direction the European Commission will take in similar cases.  

Furthermore, if a dominant firm supplies the consortia below its total costs to 

drive competitors out of the market, it can be caught by the European Commission 

under Art 82 EC for predatory pricing, or at least for price discrimination. In a case 

where the supplier is a public firm, as EDF in France in the case of Exeltium, then the 

European Commission could proceed under State Aid if prices are deemed not to 

reflect market conditions, which will be highly complicated to demonstrate given the 

limited duration (around 3 years) on European forward markets and the strong 

uncertainties on prices in the next 15 to 20 years due to the unpredictable evolution of 

fuel supply costs, costs of CO2 emissions and market demand. State Aid could also lie 

in the preferential fiscal regimes granted to intensive users, for instance in Spain (G4 

Tariff) and foreseen in France (SOFIBASE). Finally, as pointed out by the French 
                                                 
388 In E.ON Ruhrgas, long-term supply contracts with energy intensive users were unaffected by the 
prohibition. 
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Competition Council, the most intractable problem from a competition point of view 

could lie in the discriminatory conditions for access to the buying scheme. Single market 

concerns also exist with these schemes as intra-European competition might be 

restricted by the cost advantage derived from the different technology portfolios of EU 

member states when foreign firms cannot participate due to interconnections restraints 

or political pressure.  

Linked to the problem just described, uncertainties remain regarding the 

position of the European Commission on the renewed interest for nuclear power in 

several European countries.389 In the Scottish Nuclear case, almost 20 years ago, Scottish 

Nuclear was allowed to sign a 15 years supply contract with Scottish Power and Hydro-

Electric. The European Commission at that time explicitly recognized the need of long-

term dispatch and planning for reaching the scale economies of that technology, even if 

it hindered price competition between the downstream duopolists.390 It would be 

interesting to know whether this jurisprudence is still relevant today and whether such 

long-term supply contracts would be acceptable for supply to a single downstream 

company or a consortium, and on what basis. When such big domestic contracts are 

signed, the analysis of anti-competitive effects and efficiencies much depend on the size 

of the relevant market and thus on the development of interconnectors. 

IV.B.III – Step 4: the Economic Effects of Remedies in Energy are Uncertain  

The lack of both economic analysis and predictability highlighted for the step 3 

also concerns the step 4. From an economic point of view, the main problem lies in the 

way the European Commission analyzes the opportunities for entry in generation. The 

purpose of the methodology is to better analyze the competitive situation on a given 

market and then impose remedies to remove barriers to entry. The whole methodology 

must therefore be based on a robust understanding of the different patterns of entry. 

From that perspective, the frequent imposition of VPPs (or gas release) is, it is 

submitted, a source of concern.391  

                                                 
389 For more on this, see chapter 5. 
390 This contract was deemed to facilitate transition to a market-based industry in the UK and ultimately 
to benefit consumers. 
391 VPP have for instance been implemented as remedy in EDF/EnBW, Synergen and Direct Energy.  
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VPPs are primarily intended to remedy horizontal concentration at the 

generation level and increase liquidity on the wholesale market. They force dominant 

firms to make capacity options available for a pre-determined time horizon, which 

amounts to a virtual divestiture of capacity. As such, VPPs are a way to tackle 

concentrated market structures in merger and antitrust proceedings when physical asset 

divestiture is not feasible. VPP are thus hybrid remedies, between structural and 

behavioural, which should facilitate entry by cancelling the need to invest in generation. 

In the European Commission’s view, VPPs are part of a two-stage strategy where a first 

wave of entry in retail must create new outlets which will attract entry in production by 

independent power producers or at least enable resellers to build a sufficiently stable 

customer base to subsequently integrate backward. As any long-term supply contract, 

VPP might also have mitigation effects on abuse of market power by dominant firms in 

the spot market but there are few studies attempting to quantify these effects on firms’ 

strategic bidding and equilibrium prices.392  

Overall, there is to date no convincing evidence of positive effects of VPPs on 

competition.393 This can be explained by the fact that the efficiency of VPPs will depend 

on many factors such as auction design,394 contract durations or the investment climate, 

which have not been systemically analyzed, neither theoretically nor empirically.395 

Indeed, the main effect of VPPs might well be to deter investment in new capacity, 

which goes counter the objective of long-term generation adequacy. In balancing the 

contradictory incentives for entry in retail and production, the length of the VPPs is 

thus important and implementing VPPs for periods longer than the period of decision 

and construction of a new power station does not seem necessary.396 We can thus 

seriously doubt that the suitability, necessity and proportionality tests defined by 

Regulation 1/2003 are met in the case of VPPs.397 In addition, the monitoring of 

                                                 
392 For an attempt, see Boisseleau and Giesbertz, “Assessing Regulatory Measures in Electricity Markets: 
The Case of VPP in the Netherlands”, Communication to the 29th IAEE International Conference 
(2006), Potsdam. 
393 Ibid. 
394 In most cases, VPPs define base and peak load rights with different durations. 
395 Boisseleau and Giesbertz, 2006, supra note 392. 
396 As was decided by the French Competition Council in Direct Energy. For an analysis of the case, see 
Lévêque, “Le Conseil de la Concurrence au Secours des Opérateurs Alternatifs de l’Electricité”, Revue 
Lamy Droit de la Concurrence (2008). 
397 We note that the flexibility mechanism introduced in the Distrigaz commitments might be more in line 
with Regulation 1/2003. 
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remedies over many years is not costless. If long-term VPPs or gas releases are imposed, 

or if competition authorities must monitor portfolios of contracts over a long period of 

time, competition authorities will be durably involved in the day-to-day monitoring of 

deregulated network industries, taking up a quasi-ex ante regulatory role for which they 

might not be prepared.  

 Overall, we can hardly conclude that the European Commission’s analysis at 

step 2 and 3 is truly inspired by sound economic principles. Of course, the limits of 

economic theory on these issues, depicted in chapter 1, do not help the European 

Commission to reach a happy equilibrium between economic accuracy and 

predictability. However, the lack of quantification of efficiency gains and the opacity of 

the balancing exercise have the advantage for the European Commission to open 

opportunities for exercising a lot of discretion. We can thus wonder whether the 

decisions analyzed above are influenced by the context within which the European 

Commission operates, namely whether the current shortcomings of the liberalisation 

process influence its antitrust strategy.  

IV.C - The Influence of the Politics of Liberalization: Bargaining 

through Antitrust 

Step 3 and 4 of the methodology depicted above tend to leave a lot of discretion 

to the European Commission. In view of the political economy of reform analyzed in 

chapter 2 and the development of the commitment decision procedure under Art 9 of 

Regulation 1/2003,398 this section argues that the politics of liberalization may lead the 

European Commission to deviate from the strict powers granted by the EC Treaty and 

use antitrust law to pursue a ‘political’ ambition. This may also have consequences on 

legal uncertainty. 

 

                                                 
398 Art 9(1) states: “Where the Commission intends to adopt a decision requiring that an infringement be brought to an 
end and the undertakings concerned offer commitments to meet the concerns expressed to them by the Commission in its 
preliminary assessment, the Commission may by decision make those commitments binding on the undertakings. Such a 
decision may be adopted for a specified period and shall conclude that there are no longer grounds for action by the 
Commission”. 
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IV.C.I - The Politics of Liberalization Influences the Antitrust Strategy of the 

European Commission in Energy 

The antitrust strategy of the European Commission in energy can hardly be 

analyzed without taking into account the political context. After two liberalization 

Directives in 1996 and 2003, the difficulties around the enactment of a third 

liberalization package showed once again that the on-going opposition of several major 

Member States and the resulting gaps in the sector-specific regulatory framework 

continue to hinder the completion of a single European market for energy. As we saw, 

the institutional structure of the European Union does not give to the European 

Commission the power to alter property rights in the different Member States. The lack 

of an EU-wide energy regulator with effective power to monitor and regulate market 

developments, especially cross-border trade issues, is particularly detrimental to the 

integration and the good functioning of European energy markets. The allocation of 

regulatory powers in the European Union tends to be biased in favour of the ex post 

enforcement of EC competition law as the main promoter of reform, the European 

Commission, is deprived of sector-specific regulatory powers. While the sector-specific 

regulatory framework shows obvious signs of weakness, EC antitrust law indeed seems 

to remain the main policy driver able to achieve large scale improvements in the 

competitive structure and the European Commission does not seem to be willing to 

limit its application.  

The fact that the European Commission pursues a ‘market building’ ambition 

through antitrust can be first seen when it analyses the clauses enabling contracting 

parties to save on transaction costs, the main rationale for long-term contracting as we 

saw in chapter 1. The European Commission recognizes entry and investment as 

efficiencies, in line with its general energy policy for the European Union (competition 

and security of supply being the two main objectives with environmental sustainability), 

but does not really considers transaction cost savings when they are not linked to a new 

investment. This makes sense because, as we saw, transaction costs are higher when 

there is an investment. Without investment, transaction cost savings will thus be 

comparatively lower and the outcome of the balancing exercise may switch as a result. 

However, limiting the erection of barriers to entry is legitimate only when a more 
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efficient entry is possible, and preferably likely. The analysis of the likelihood of a more 

efficient entry is to our mind the weakest part in the competition analysis of the 

European Commission and demonstrates a clear pro-entry bias. This ‘market building’ 

bias can be also seen to a great extent with the imposition of VPPs whose economic 

effects are highly uncertain.  

Second, in a context of strong opposition at the Member State level, continuing 

to advocate a case-by-case approach and negotiating commitments under Art 9 of 

Regulation 1/2003 also has advantages for the European Commission. Its current 

antitrust strategy on long-term supply contracts certainly fully fulfils neither the 

objective of predictability nor the objective of a truly ‘more economic’ approach but 

retaining some flexibility for future bargaining with the former incumbents may be seen 

in the European Commission’s view as the only way forward at the present time. 

Bargaining through antitrust indeed has the obvious advantage to bring large 

improvements in the competitive structure without waiting for the slow development of 

EC electricity law and without risking being overturn by Community Courts. Using Art 

9 commitments may also have advantages for the firms which avoid costly fines and 

court trials, as well as risks of private law suits before national courts. But this comes at 

an unknown cost for the firm as the European Commission may use its bargaining 

power to extract stronger commitments than what it could have obtained under a 

normal infringement procedure. It might also have wider implications for legal certainty. 

IV.C.II – The New Methodology and Legal Uncertainty in Electricity 

When the European Commission opened in July 2007 two proceedings against 

two electricity incumbents, EDF and Electrabel, for possible breaches of EC Treaty 

rules on abuse of a dominant position due to their long-term contracts with industrial 

customers, it argued that “the cases will take account of the reasoning developed in a competition 

case concerning Distrigaz and the gas markets in Belgium.”399 This was a first indication as to 

how the European Commission would approach long-term supply contracts in 

electricity. However, beyond the fact that enforcement in other energy sectors and 

particularly in gas is logically the best proxy to anticipate future enforcement in 

electricity, this chapter argued that the methodology depicted above has recently 
                                                 
399 European Commission press releases IP/07/1487 and MEMO/07/407 of 11.10.2007. 
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upgraded legal certainty, at least as concerns the assessment of anti-competitive effects 

(step 1 and 2), in electricity but also across energy industries. However, this does not 

come from a new methodology able to capture real economic effects with a high level 

of consistency, an objective highlighted in the EAGCP report,400 but from a 

methodology which the European Commission knows, can easily apply and which can 

be anticipated.  

In EC antitrust law, legal certainty traditionally comes from the methodologies 

used to apply Art 81 and 82 EC and their stability over time.401 For step 3 and 4, these 

methodologies remain to be built. These methodologies are all the more important that 

the competition analysis of long-term supply contracts is inherently case-specific and 

thus can hardly be anticipated. In addition, the discretion enjoyed by the European 

Commission fosters legal uncertainty as the pro-entry bias depicted above may influence 

the outcome of competition cases in unexpected ways. The recent development of 

commitment decisions under Art 9 of Regulation 1/2003 is also unlikely to contribute 

to the clarification of rules as the European Commission does not have an obligation to 

fully justify its competition analysis under the commitment procedure.402 However, the 

recent Alrosa judgment,403 if upheld on appeal, may limit the use of Art 9 commitments 

by imposing an obligation onto the European Commission to clearly formulate the 

competition problem, justify the proportionality of commitments with the alleged 

infringement and respect the procedural rights of defendants (and third parties with an 

interest in the outcome of the proceeding).404 

Today, the lack of predictability could be more detrimental to the building of 

competitive markets, investment and social welfare than the lack of economic analysis. 

The publication of non-binding guidelines on acceptable contract forms and reasonable 

nexus of contracts could thus be a positive step forward in the building of the EU 

internal market. Indeed, in view of the massive round of investment to be undertaken in 

                                                 
400 EAGCP Report, 2005, supra note 316. 
401 Sibony, Le Juge et le Raisonnement Economique en Droit de la Concurrence (L.G.D.J, 2008). 
402 As put by Schweitzer (in “Commitment Decisions under Art. 9 of Regulation 1/2003: The Developing 
EC Practice and Case Law”, EUI Working Paper Law 2008/22, European University Institute): “The 
Commission may be biased in favor of administrative flexibility and underestimate the value of binding precedent and the 
evolution of legal doctrine.” This is arguably even truer in newly-opened markets.        
403 Case T-170/06, Alrosa v. Commission, [2007] ECR II-0260. 
404 Schweitzer, 2008, supra note 402, rightly notes that the European Commission in Distrigaz, following 
Alrosa, made an effort to substantiate the fulfilment of the proportionality criterion. 
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the next decade in certain high-fixed costs technology such as nuclear, clarifying 

methodologies of analysis might not bring enough legal certainty and more precise 

guidance, on duration for instance, might be needed.  

 

CONCLUSION 

This chapter aimed to assess the current strategy of the European Commission 

on long-term supply contracts taking place within Member States and explore the 

drivers which shape its implementation.  

This chapter first found that the lack of case law in electricity and the current 

modernization of EC antitrust law, created a strong legal uncertainty widely perceived in 

the market place. The European Commission has never spelled out a clear methodology 

to analyse the competition effects of long-term supply contracts in the new market 

context and, as we saw in chapter 1, a case-by-case approach would indeed yield highly 

context-specific outcomes difficult to predict for market players. This chapter has then 

undertaken a case analysis across energy sectors, especially in gas, where much of EC 

antitrust enforcement took place on this issue since liberalization. This made sense as 

the European Commission is currently trying to provide guidance through cases which 

gives to certain cases a wider relevance. Among them, the recent Distrigaz case in the 

Belgium gas sector proved to be highly informative. 

 The analysis of the recent line of cases showed that a multiple-step approach to 

analyze long-term supply contract under the antitrust rules is currently emerging. 

Among these steps, the economic accuracy and the potential in terms of predictability 

has been found to diverge widely.  

The first two steps concern the analysis of anti-competitive effects. The first 

step helps the European Commission discriminate between cases and determine those 

which necessitate a full competition analysis. In order to discriminate, the European 

Commission uses a series of market share thresholds and black-listed clauses. Even if 

these thresholds are set somewhat arbitrarily and have not been designed specifically for 

energy markets, they nevertheless contribute to ensure more predictability in 
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enforcement. They indeed rely on the fact that a firm with low market shares will not be 

able to distort competition sufficiently enough to justify a full competition analysis, 

which is justified from an economic point of view. As concerns the black listed clauses, 

it is obvious that the single market objective played a big part in their definition. They 

however fit well in energy where the low level of market integration remains hard to 

overcome.  

The second step pursues the full analysis of anti-competitive effects for 

remaining cases. This chapter found that even though the analytical devices used 

evidence a lot of awareness of the modern competition economics of foreclosure, the 

advances of energy economics are not substantially introduced, which limits the 

economic accuracy of the analysis. The analysis of these two steps evidenced that the 

‘more economic’ approach should not be interpreted solely as an attempt to integrate 

more economic analysis but rather as an attempt to better conciliate economic analysis, 

predictability and the limitation of regulatory costs. This evolution is also partly 

explained by the recent decentralization. This chapter also showed that the liberalization 

of network industries was a particularly fertile ground to advance the modernization of 

Art 82 EC and that the European Commission is increasingly taking a unified approach 

among the EC Treaty provisions on competition for long-term supply contracts in 

energy, in line with its recent guidelines on the enforcement of Art 82 EC.  

  The third step concerns the analysis of efficiencies and the balancing between 

efficiencies and anti-competitive effects. This chapter found that the analysis of 

efficiency gains does not seem to follow any sound economic rationale. There is a 

strong emphasis on investment but a robust methodology to articulate short and long-

term efficiency criteria remains to be built. In particular, the analysis of the likelihood of 

a more efficient entry is never clearly being pursued. The balancing between anti-

competitive effects and efficiencies thus remain largely at the discretion of the European 

Commission. The fourth step concerns the possible negotiation (or imposition) of 

remedies in case efficiencies do not seem to clearly outweigh anti-competitive effects. 

This chapter showed that, contrary to the first three steps, energy-specific remedies have 

been devised. However, the real effects on competition remain uncertain and a pro-

entry bias can clearly be depicted. It must be noted that by building markets through 



Long-term Supply Contracts in European Decentralized Electricity Markets: an Antitrust Perspective 

165 

 

antitrust, the European Commission necessarily focuses on market structure and 

conduct rather than on market design. This is a risky choice as our knowledge of 

competition dynamics in these sectors is too limited to propose very robust and efficient 

remedies. 

An interesting conclusion of this chapter is that the European Commission is 

increasingly taking a quasi-ex ante regulatory role through antitrust for which it might 

neither be prepared nor legitimate. The process of bargaining liberalization outcomes 

with the former incumbents through antitrust commitment particularly evidenced the 

willingness of the European Commission to pursue liberalization despite the weaknesses 

of the sector-specific regulatory framework and thus the opposition of several Member 

States. Building market through antitrust is thus far from being limited to the ex post tool 

kit and antitrust has become a constantly on-going process of ‘trial-and-error’ which 

clarifies rules over time. However, if bargaining commitments with incumbent has 

obvious advantage for the European Commission, we see that it largely immunize it 

from judicial review and does not maximise predictability. Overall, this chapter has 

argued that, despite the inherent legal and legitimacy problems that it raises, EC antitrust 

law is thus not only supporting the sector-specific legislation but also increasingly taking 

the lead in the completion of a European single market for energy.  
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CHAPTER 4 

Long-term Supply Contracts across Member States: 

the Problem of Priority Access Rights to 

Interconnectors  
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INTRODUCTION 

Competitive reforms in Europe were based on the fundamental insight that the 

gains from competitive electricity trade would increase with the size of the market. A 

cross-border transmission network with optimal capacity between Member States is thus 

essential. The cross-border transmission network increases the effective number of 

competitors and limits market power by providing links between otherwise isolated 

areas, and thus reduces prices. Increases in transmission capacity indeed create a threat 

of competitive entry and thus constrain dominant operators to produce nearer 

competitive levels, even when new imports in fact do not occur.405 A network 

functioning correctly also facilitates the transmission of power from areas with 

concentrated and cheap resources of energy being for instance nuclear, wind or even 

coal, to match demand and supply efficiently at different network locations and achieve 

economic and reliability goals.406 Integrating electricity markets in the European Union 

is thus a legitimate objective from an economic point of view.  

Our economic analysis of long-term supply contracts (chapter 1) has shown that 

they are needed as a complement to vertical integration and short-term trading to 

increase trade and investment, but that the efficiency gains for contracting parties have 

to be weighted with potential anti-competitive effects, primarily customer foreclosure. 

From the point of view of European competition authorities, cross-border long-term 

supply contracts have the advantage of bringing the same efficiency gains to contracting 

parties but without yielding the same foreclosure effects, at least in most cases. Indeed, 

except when one of the contractors is dominant in both the domestic and the 

destination markets linked by the considered interconnector, the anti-competitive effects 

depicted so far become unlikely.407 While antitrust authorities limit the freedom of 

dominant operators to sign long-term supply contracts in their domestic markets 

(chapter 3), giving them the opportunity to secure long-term sales or purchases in other 

Member States would thus free ‘critical customers’ in their home markets and facilitate 
                                                 
405 Borenstein, Bushnell and Stoft, “The Competitive Effects of Transmission Capacity in a Deregulated 
Electricity Market”, 31(2) RAND Journal of Economics (2000), 294-325. 
406 Joskow, in Lévêque (ed.), 2006, supra note 85. 
407 However, as shown by the Sector Inquiry, long-term import and export contracts increase or decrease 
liquidity of organized wholesale markets, as does short term trading (on this see chapter 2). A comparative 
analysis of the effects of these contracts on liquidity levels in both the domestic and destination markets 
thus remains necessary.  
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entry while preserving their legitimate business interests. In addition, increasing 

competitive pressure in the most integrated areas will not be possible in the short to 

medium term without increasing cross-border trade (chapter 2). Even though cross-

border long-term supply contracts are not necessary per se to integrate European markets 

(shorter-term contracts have similar effects), they tend to become so because spot and 

forward markets are underdeveloped and thus limit opportunities for trade and 

investment. Electricity trade thus faces the same difficulties within and across Member 

States but with one additional concern in the latter case: signing long-term supply 

contracts across borders is likely to require equally long-term priority access rights to 

interconnectors which are already under-developed. 

The Sector Inquiry clearly made the case that interconnectors have not 

developed at the required pace.408 This had already been pointed out by the European 

Commission, for instance in its green paper A European Strategy for Sustainable, Competitive 

and Secure Energy409 in 2006. The problem lies not only in the limited physical capacities 

of interconnectors, the physical congestions, but also in the contractual congestions 

present on most of them. Physical congestions occur when there are not enough 

physical capacities to meet demand for cross-border trade. This is thus a problem of 

investment in the transmission network. Contractual congestions in turn occur when 

existing physical capacities offered by the transmission system operator are fully 

contracted, and sometimes then under-used, which does not maximize the use of the 

existing physical capacity. Contractual congestions thus create a problem of capacity 

allocation and management. This problem is particularly acute in the European Union 

where about 40% of all interconnector capacities are still granted in the form of long-

term priority access rights to the former incumbents (often called ‘grandfathering’ 

rights) to fulfil their long-term obligations of supply signed before liberalization, 

although the situation is slowly improving.410 In these conditions, granting new long-term 

priority access rights, especially to dominant and vertically-integrated firms, for a 

substantial amount of the capacity of an interconnector could result in a monopolization 

of an essential facility and hence an abuse of a dominant position under the EC antitrust 

                                                 
408 The different reasons why this is the case are analyzed in chapter 2. 
409 COM(2006) 105 final of 08.3.2006. 
410 ERGEG, Regulation (EC) 1228/2003 Compliance Monitoring, Second Report, Ref: E08-ENM-03-05 (2008). 
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laws.411 Long-term supply contracts across Member States thus also yield anti-

competitive effects but of a different, network-related, nature. 

Although there is no formal supervision by an EU-wide regulator, 

interconnectors have been considered in EC law on several occasions. Even before the 

first liberalization Directive, the two Directives on transit and price transparency of the 

early 1990’s already aimed to create a framework to support an increase in cross-border 

trade.412 Nowadays, the core legal documents addressing the management of 

interconnectors are Regulation 1228/2003413 and the amended congestion management 

guidelines (thereafter “the guidelines”). These documents are important for market 

players who wish to sign long-term supply contracts across borders as they set the 

framework within which national TSOs and regulators are to manage the allocation of 

cross-border capacities in a context of scarcity. The objective of this chapter is to assess 

how the long-term priority rights on interconnectors associated to cross-border long-

term supply contracts are likely to be treated under both secondary EC law and the EC 

antitrust laws. It will also aim to assess whether a better management of capacity 

allocation will enable more cross-border long-term supply contracts to be signed or 

whether an increase of the physical capacity of interconnection will be necessary to 

pursue that goal.   

We will see in a first section that the Regulation and the guidelines do not clearly 

settle the problem of new long-term priority access rights. The VEMW case on 

‘grandfathering’ rights will however provide some insights on the interpretation of 

secondary EC law on this issue by the ECJ. The second and third section will examine 

the application of EC antitrust law to interconnectors on the basis of the essential 

facilities doctrine and show that long-term priority access rights are most unlikely to be 

accepted, at least when granted to dominant firms.  

                                                 
411 The amended congestion management guidelines indeed state that “in principle, all market participants shall 
be permitted to participate in the allocation process without restriction. To avoid creating or aggravating problems related to 
the potential use of dominant position of a market player, the relevant Regulatory and/or Competition Authorities, where 
appropriate, may impose restrictions in general or on an individual company on account of market dominance.” See 
Commission Decision of 9 November 2006 amending the Annex to Regulation (EC) No 1228/2003 on 
conditions for access to the network for cross-border exchange in electricity, O.J. 11.11.2006, L 312/59. 
412 See chapter 2 on the transit and price transparency Directives. 
413 Regulation (EC) n° 1228/2003 of the European Parliament and of the Council of 26 June 2003 on 
conditions for access to the network for cross-border exchanges in electricity, O.J. 15.7.2003, L 176/1. 
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I – COMPLIANCE OF LONG-TERM PRIORITY ACCESS 

RIGHTS WITH EC ELECTRICITY LAW 

 As seen in the second chapter, the first and second liberalization Directives kept 

relatively silent on cross-border issues. They merely provided some general principles 

such as TPA to interconnectors and dispute resolution mechanisms. They however 

established the principle that Regulations could be enacted on the basis of Art 95 EC to 

set out detailed requirements in particular areas of importance for the completion of the 

internal electricity market. Regulations as legal instrument are particularly suitable for 

cross-border issues as they do not require transposition into national law and are directly 

applicable.  

This is in the context of the Florence process that rules on cross-border 

exchanges were incrementally negotiated between participants and made subsequently 

legally binding by the European Commission in the form of Regulation 1228/2003.414 

Regulation 1228/2003 had a clear harmonization purpose, especially on cross-border 

tariff, as national tarification systems used too widely diverge, thereby creating trade 

distortions.415 The guidelines were then introduced in 2006 under the comitology 

procedure to further clarify the requirements of the Regulation. The primary objective 

of Regulation 1228/2003 was to clarify the rules of the game in three core areas: cross-

border tarification and inter-TSO compensation scheme, transparency and methods of 

cross-border capacity allocation.416 As regards long-term supply contracts, this is the 

later which matters most as market players may need the certainty of obtaining priority 

access to interconnectors in order to fulfil their equally long-term contractual 

obligations to supply and purchase, especially when they are linked to a new investment 
                                                 
414 See chapter 2 on the Florence process. 
415 Recital 11 of the Regulation 1228/2003. 
416 Recital 4 and Art 1. For a lengthy analysis of Regulation 1228/2003, see Jones, 2007, supra note 172. 
We note here that the Regulation also contains provisions regarding new interconnectors and the 
coordination among national regulators. These provisions aiming to tackle the problem of physical 
congestions, they will be examined further in the next chapter. The Regulation also provided general 
guidelines on network security following Art 5 of the second liberalization Directive which had already 
stated that “Member States shall ensure that technical safety criteria are defined and that technical rules establishing the 
minimum technical design and operational requirements for the connection to the system of generating installations, 
distribution systems, directly connected consumers’ equipment, interconnector circuits and direct lines are developed and made 
public.” These principles are recalled in Art 5 of the Regulation and in Art 4 of Directive 2005/89/EC. 
The guidelines also stated that except for network security reasons, TSOs should not limit 
interconnection capacity in order to solve congestion problems inside their own control area. These 
principles may be further clarified in new guidelines adopted under the comitology procedure. 
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in generation capacity. This section first presents the rules devised for capacity 

allocation under Regulation 1228/2003 and the guidelines and then analyzes the 

consequences of the only ruling of the ECJ on long-term priority access rights, the 

VEMW case.417  

I.A - Regulation 1228/2003 and the Amended Congestion 

Management Guidelines: The Problem of  Capacity Allocation in EC 

Law 

 The Regulation and the guidelines advocate market-based approaches for the 

allocation of cross-border capacities and follow the standard ‘textbook’ model of 

competitive reform analyzed in chapter 1. We will see in this section that the different 

possible methodologies yield different results in terms of efficiency gains but are also 

unevenly complicated to implement.418 

I.A.I - Regulation 1228/2003 and the Amended Congestion Management 

Guidelines: the Problem of Capacity Allocation on Interconnectors 

As seen in chapter 2, interconnectors are congested at most EU borders, which 

does not contribute to limiting price differentials among neighbouring countries. As 

physical capacities remain generally under-sized, an efficient allocation of existing 

capacities becomes crucial. Until today, congestion management methods in the 

European Union still tend to remain border specific and thus to differ across Member 

States, although harmonisation slowly takes place.419 Congestion management methods 

are usually classified as market-based and non market-based. Non-market based 

mechanisms are usually less transparent and more prone to discrimination.420 It is 

especially important to have non-discriminatory methods when most TSOs remain 

weakly unbundled and thus could favour their affiliated generation and supply arms. 

Most importantly, non market-based methods do not necessarily allocate the capacities 

                                                 
417 Case C-17/03, VEMW [2005], ECR I-4983. 
418 Frontier Economics and Consentec, Analysis of Cross-border Congestion Management Methods for the EU 
Internal Electricity Market, Study Commissioned by the European Commission Directorate-General Energy 
and Transport (2004). 
419 Frontier Economics and Consentec, 2004, supra note 418; Commission Communication, Report on 
the experience gained in the application of the Regulation (EC) No 1228/2003 Regulation on Cross-
border exchanges in Electricity, COM(2007) 250 final of 15.05.2007.  
420 Sector Inquiry, 2007, supra note 3. 
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to market operators who value them the highest. This is why they are not compatible 

with Regulation 1228/2003. The two main non market-based methods are first 

come/first served and pro rata rationing. As its name indicates, a TSO which uses the 

first come/first served method will allocate cross-border capacities following the date 

on which a request is received. When all the capacity is allocated, the application process 

stops. The usual criticism against this method is the potential for discrimination to the 

advantage of the parent company.421 In the case of a lack of adequate publicity and 

sufficient advance notice, and possibly prior warnings informally being sent to the 

parent company to ensure it applies on time, discrimination will occur and the capacity 

will not be allocated to the market player which necessarily values it the most.422 With 

the pro rata rationing method, all requests are accepted but capacities effectively granted 

ex post are limited according to a percentage relating to the over-subscription, the 

obvious problem here being strategic over-subscription.423 However, we note that a 

liquid and transparent secondary trading market would limit these shortcomings. 

Market-based methods compatible with Regulation 1228/2003 are explicit and 

implicit auctions. With perfect foresight and no transaction costs, these methods yield 

the same results in terms of social welfare, at least in the short term.424 Auctioning is 

non-discriminatory as long as the process is fairly monitored by the national regulator. 

The congestion rent425 perceived by the TSO has then to be used for decreasing the 

transmission tariff, guaranteeing the actual availability of the allocated capacity or 

reinvesting in the infrastructure.426 Coordinated auctions for year-, month- and day-

ahead capacities had to be implemented by 1 January 2007 within the seven regions427 

                                                 
421 Sector Inquiry, 2007, supra note 3. 
422 Jones, 2006, supra note 219. 
423 Sector Inquiry, 2007, supra note 3. 
424 De Vries, “Securing the Public Interest in Electricity Generation Markets: the Myths of the Invisible 
Hand and the Copper Plate”, PhD Thesis (2004), Delft University of Technology. 
425 The congestion rent is the difference between the prices of electricity importing and exporting zones 
multiplied by the volume of exchange. The origin of the congestion rent is thus the difference in 
electricity prices between these two zones provoked by the congestion. As a remainder, differences in 
electricity prices exist when there is not enough transmission capacity to transport cheap energy from the 
importing zone to the exporting zone; i.e. when there is a congestion. 
426 Art 6(6) states that there are three possibilities: (a) guaranteeing the actual availability of the allocated capacity; 
(b) network investments maintaining or increasing interconnection capacities; (c) as an income to be taken into account by 
regulatory authorities when approving the methodology for calculating network tariffs, and/or in assessing whether tariffs 
should be modified. For more on this, see chapter 5. 
427 These seven regions are Northern Europe (Denmark, Sweden, Finland, Germany and Poland), North-
West Europe (Benelux, Germany and France), Italy (Italy, France, Germany, Austria, Slovenia and 
Greece), Baltic States (Estonia, Latvia and Lithuania), Central-Eastern Europe Germany, Poland, Czech 
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defined by the guidelines.428 The setting up of regions was primarily intended to facilitate 

an incremental harmonization of information exchanges, capacity calculations and 

optimisation of allocation. The 2nd ERGEG compliance report argued that the regional 

initiatives have been a key driver of improvements of compliance with the Regulation 

and guidelines.429 

From an efficiency point of view, methods for auctioning are not equal. Explicit 

auctions make market players bid for sell/purchase of energy and only then for 

transport capacity. There is thus a time lag between capacity allocation and wholesale 

market clearance, which increases transaction costs and uncertainty.430 Along with the 

requested capacity amount, applicants have to declare how much they are willing to pay 

for this capacity. These bids are ordered by price and allocated starting from the highest 

one until the available capacity is all used up. Usually the price is set to the bid price of 

the lowest allocated bid. The Sector Inquiry reported that on several borders (e.g. 

Netherlands/Germany and UK/France) capacity was nominated from the high price 

area towards the low price area, which is counter-intuitive. These arbitrage mistakes are 

likely to be due to the fact that the interconnector capacity allocation ends before power 

exchanges clearance, except in the case of market power abuse. Another concern with 

explicit auctions is the illiquidity of infra-day markets which do not allow for easy resale 

of electricity when price differentials reverse at gate closure.431  

Another solution complying with Regulation 1228/2003 is implicit auctioning. 

In implicit auctioning, the spot market as we saw is separated from the transmission 

capacity allocation procedure and closes after the transmission capacity has been 

allocated. In this system however, the allocation of cross-border capacities is managed 

by neighbouring power exchanges. Market players wishing to import or export directly 

place bids in the organized wholesale market and the market clearing procedure 

determines the most efficient amount and direction of physical power exchanges 

                                                                                                                                          
Republic, Slovakia, Hungary, Austria and Slovenia), South-West Europe (France, Spain and Portugal) and 
UK, Ireland and France. 
428 According to the Commission’s Communication on the application of the Regulation 1228/2003, this 
deadline could not be respected due to technical difficulties. 
429 ERGEG, 2008, supra note 410. 
430 Neuhoff, “Integrating Transmission and Energy Markets Mitigates Market Power”, CMI Working 
Paper 17 (2003), University of Cambridge. 
431 Sector Inquiry, 2007, supra note 3. 
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between the two markets. The management of capacities and wholesale energy bids is 

thus simultaneous.432 This de facto cancels all the arbitrage possibilities and transaction 

costs for market players by re-integrating transport and production/consumption 

decisions for cross-border trade. Implicit auctions are thus the most economically 

efficient capacity allocation mechanism but explicit auctions are usually easier to 

implement as they are already widely used in the European Union. Implicit auctions 

would also allow for an easier coordination of capacity allocation for trade across several 

borders.433 Such multilateral mechanism would nevertheless require coordination 

between national TSOs and preferably a single regulator for the whole area.434 To 

accompany better congestion management methods, Art 5 imposes transparency 

requirements on TSOs. Transparent methods for the calculation of available transfer 

capacities and the transmission reliability margin for each day must be approved by the 

national regulator. These calculations must be made public on a timely basis, particularly 

before the day of transport and must include week-ahead and month-ahead estimates 

with quantitative indicators on the reliability of such estimates. TSOs also have a duty to 

net commercial flows where feasible to maximise the use of the interconnector.  

I.A.II – Long-term Priority Access Rights under Regulation 1228/2003 and the 

Amended Congestion Management Guidelines: Possible in Theory but not in 

Practice 

Neither explicit nor implicit auctioning solves the problem of long-term priority 

access rights. As stated in Regulation 1228/2003 and the guidelines, different time 

horizons should be offered to market players but durations should not a priori exceed 

one year which, as we previously saw, is far too short to accommodate all market 

players’ needs.435 With explicit auctions, long-term supply contractors could bid each 

                                                 
432 This is beyond the scope of this thesis to go into the details of the implementation of implicit auctions. 
In the literature, the implementation of implicit auctions in the Nordic market is generally referred to as 
‘market splitting’. The expression ‘market coupling’ is generally used for the mechanisms developed by 
ETSO and the association of European Power Exchanges (EuroPex) at the French/Dutch/Belgian 
borders. In theory, ‘market splitting’ and ‘market coupling’ should yield similar results in terms of social 
welfare. 
433 Frontier Economics and Consentec, 2004, supra note 419. 
434 Ibid. 
435 For monthly and yearly allocation, transmission capacity rights should be firm and subject to a use-it-
or-lose-it (UIOLI thereafter) mechanism to facilitate the emergence of liquid secondary capacity trading 
markets. This is important to avoid that transport capacities obtained through auctions be retained for 
anti-competitive reasons and also to maximise actual net electricity flows. For more on this, see chapter 5. 
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year for yearly transmission capacity but this creates an additional layer of uncertainty 

and high transaction costs.436 In the case of implicit auctions, supply contracts are de facto 

limited to the duration of forward contracts in the organized wholesale markets which, 

as we saw, generally does not exceed one year to any substantial extent.437  

Regulation 1228/2003 however did not explicitly ban longer than one year 

priority access rights. The Sector Inquiry considered long-term priority access rights as 

non-market based and thus discriminatory under Regulation 1228/2003, but it did state 

that long-term priority access rights could be accepted for “certain exceptions”, without 

further precision.  

Nevertheless, it is fair to say that, even if Regulation 1228/2003 and the 

guidelines can be considered ambiguous or even incomplete on this issue, their 

underlying philosophy was to set up a market design for cross-border capacity allocation 

which supports fully decentralized and short-term exchanges. This is consistent with the 

‘textbook’ model of competitive reform which the European Commission is trying to 

implement since the beginning of liberalization. This is also consistent with its opinion 

that long-term cross-border sales and purchases do not require equally long-term priority 

access rights as, in the European Commission’s view, it would always be possible for 

contractors to resale or purchase electricity in their domestic markets when access to 

interconnection is denied.438 The amended congestion management guidelines contain 

the stronger statement of these principles: “capacity shall be allocated only by means of explicit 

(capacity) or implicit (capacity and energy) auctions.” But we cannot but also note that it also 

states that “depending on competition conditions, the congestion management mechanisms may need to 

allow for both long- and short-term transmission capacity allocations.” Long-term priority access 

rights (if compliant with antitrust rules) would then probably be lawful under Regulation 

1228/2003439 only when granted through long-term auctions approved by the national 

                                                 
436 The guidelines clearly state that there should be no discrimination between market players wishing to 
bid on power exchanges and those who wish to use their transmission rights to fulfil bilateral supply 
contracts outside of organized wholesale markets. 
437  In addition, having implicit auctions with the same duration that forward contracts in the organized 
wholesale markets is in fact a ‘best-case’ scenario as in reality, due to technical reasons, implicit auctions 
are mostly limited to day-ahead exchange.  
438 This opinion was formulated on several occasions by officials of the European Commission, see e.g. 
Jones, 2006, supra note 219. 
439 We note here that the amendments to the Regulation 1228/2003 proposed in the third legislative 
package do not concern the rules for capacity allocation.   
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regulator. More than the duration of the capacity reservation right, this is therefore the 

method of capacity allocation which matters most.  

The ambiguity of secondary EC law on this issue will require in the future, it is 

submitted, an authoritative interpretation by Community Courts to avoid long-standing 

legal disputes on who can get long-term capacity reservation rights and under what 

conditions.440 The VEMW case of 2005, although on grandfathering rights,441 provided 

some guidance in this regard.    

I.B – The VEMW Case: the Interpretation of  the ECJ and its 

Consequences 

A first indication on how European Courts would assess long-term priority 

access rights to interconnectors was given by the ECJ in its ruling on grandfathering 

rights on Dutch interconnectors in the VEMW case of 7 June 2005.442 This case was 

referred to the ECJ under Art 234 EC by the Dutch Administrative Court for Trade and 

Industry which had to rule on the legality of the long-term priority access rights of the 

former incumbent SEP (today NEA) on Dutch interconnectors. These long-term 

priority access rights were justified in the pre-liberalization period by the underlying 

long-term power purchase agreements with foreign producers. SEP had to ensure cheap 

and reliable electricity supply in the Netherlands and these contracts were thought to 

help him fulfil these public service obligations, thereby justifying the grant of an import 

monopoly. Following the first liberalization Directive, the import monopoly of SEP was 

abolished and the electricity sector was partially unbundled. The transmission subsidiary, 

TenneT, was vested with network assets including the interconnectors at the German 

and Belgian borders. Following the transposition of the first liberalization Directive in 

national law, the national regulator, DTE, enacted the Network Code which allocated 

long-term priority access rights to SEP on the international interconnectors, first for 

                                                 
440 On the same line, see Cameron, 2007, supra note 198. 
441 We recall that the so-called ‘grandfathering rights’ are the very long-term priority access rights obtained 
by incumbents prior to the first liberalization Directive and which still exists today at several borders (see 
figure 16). 
442 For a full analysis of this judgment, see Cameron, 2007, supra note 219, Hancher, “Case C-17/03, 
VEMP, APX en Eneco N.v.v. DTE, Judgment of the Full Court of 7 June 2005”, 43(4) Common Market 
Law Review (2006), 1125-1144 and Talus, “First Interpretation of Energy Market Directives by European 
Court of Justice – Case C-17/03 Vereniging voor Energie”, 24 Journal of Energy and Natural Resources Law 
(2006), 266-281. 
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50% and then 25% of the full capacity of these interconnectors until 2009, so that hthe 

company could fulfil its long-term purchase obligations. Three competitors of SEP, 

grouped in the professional association VEMW, decided to challenge these remaining 

long-term priority access rights on the basis of Art 28, 81, 82 and 86 EC, and Art 7(5) of 

the first liberalization Directive.443  

In the course of the proceeding, the European Commission,444 the Dutch state 

and the Advocate General Stix-Hackl all considered that these arrangements were 

complying with EC law. Their arguments generally revolved around the general 

community law principles of legal certainty and legitimate expectations, in addition to 

the fact that SEP was truly vested with public service obligations at the time of 

contracting.445 The Dutch government similarly pointed out that these arrangements 

could also be considered non-discriminatory on the basis of Art 3(3) of the first 

liberalization Directive.446 The ECJ however dismissed this argument as Art 3(3) does 

not provide for derogations of Art 7(5) and 16.447 We cannot but notice here that a 

combined reading of the different articles of the first Directive yields ambiguous results 

on this issue as Art 7(5) and 17(5) could be considered contradictory.  

                                                 
443 Art 7(5) states: “The system operator shall not discriminate between system users or classes of system users, particularly 
in favour of its subsidiaries or shareholders.” 
444 The European Commission had already taken this position in its XXXIIId Report on Competition 
Policy in 2003. 
445 The Advocate General concluded in particular that the long-term priority access rights were in breach 
of Art 81 and 82 EC but could be accepted on the basis of Art 86(2) EC, although the fulfilment of the 
proportionality criteria would have to be assessed by national courts. Given the line of cases on import 
and export monopoly analyzed in chapter 2, it was clear for the Advocate General that SEP was entrusted 
with a public service obligation, at least at the time of contracting. She also interestingly noted that the 
UIOLI provisions which applied to the long-term priority access rights concurred to the fulfilment of the 
proportionality criteria. She then considered that in case Art 86(2) EC would apply, Art 7(5) of the first 
liberalization Directive could not logically be infringed and that Art 17(5) of the Directive allowed for 
restrictions on access in case of public service obligations. Art 17(5) indeed states that “The operator of the 
transmission or distribution system concerned may refuse access where he lacks the necessary capacity. Duly substantiated 
reasons must be given for such refusal, in particular having regard to Article 3.” 
446 Art 3(3) states: “Member States may decide not to apply the provisions of Articles 5, 6, 17, 18 and 21 insofar as the 
application of these provisions would obstruct the performance, in law or in fact, of the obligations imposed on electricity 
undertakings in the general economic interest and insofar as the development of trade would not be affected to such an extent 
as would be contrary to the interests of the Community. The interests of the Community include, inter alia, competition with 
regard to eligible customers in accordance with this Directive and Article 90 of the Treaty.” 
447 Art 16 states: “For the organization of access to the system, Member States may choose between the procedures referred 
to in Article 17 [negotiated or regulated TPA] and/or in Article 18 [single buyer]. Both sets of procedure shall 
operate in accordance with objective, transparent and non-discriminatory criteria.” 
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The solution adopted by the ECJ was to avoid considering the application of Art 

86(2) and rather to refer to Art 24448 of the first liberalization Directive which gave the 

opportunity to Member States of applying for a transitional regime when liberalization 

resulted in some commitments of the former incumbents becoming impossible to 

fulfil.449 The Netherlands had not applied for derogation and the Court judged that 

unilaterally disregarding some provisions of the first liberalization Directive could 

amount to protecting the former incumbents and impairing competition.450 The ECJ 

thus favoured the objectives of liberalization over those of legal certainty and legitimate 

expectation, even though it considered that the very existence of the Art 24 procedure 

allowed for the respect of these principles. Overall, it can be considered that the 

principle of non-discrimination has been applied with much strength by the Court.  

Figure 16: Long-term Priority Access Rights on a Selection of Interconnectors (2005)451 
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448 Art 24(1) states: “Those Member States in which commitments or guarantees of operation given before the entry into 
force of this Directive may not be honoured on account of the provisions of this Directive may apply for a transitional regime 
which may be granted to them by the Commission, taking into account, amongst other things, the size of the system concerned, 
the level of interconnection of the system and the structure of its electricity industry. The Commission shall inform the Member 
States of those applications before it takes a decision, taking into account respect for confidentiality. This decision shall be 
published in the Official Journal of the European Communities.” 
449 The Art 24 procedure echoed what became later known as the methodology on stranded costs referred 
to in chapter 3.  
450 The ECJ thus did not consider the application of Art 81 and 82 EC. 
451 From Sector Inquiry, 2007, supra note 3.  
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VEMW is an important judgment as a substantial part of most interconnectors 

in the European Union are still granted to the former incumbents on the basis of the 

underlying long-term ‘legacy’ supply contracts (see figure 16).  

This judgment has been very influential at the national and community levels. 

Several national regulatory and antitrust authorities have indeed started to assess priority 

rights in the light of this judgment.452 A year after the judgment, the European 

Commission also published a staff working paper453 commenting the decision. It went as 

far as arguing that in the light of VEMW any long-term priority access rights should be 

considered discriminatory in nature and thus non-complying with the second 

liberalization Directive and Regulation 1228/2003, unless the Member states had 

previously applied for a transitional regime.454  

This could however be considered as an extensive reading of the decision of the 

ECJ according to which all long-term priority access rights, not only grandfathering 

rights, would be discriminatory in nature and thus non-complying with EC law. The 

strength of this interpretation comes from the fact that the ECJ indeed did not consider 

the concrete competition effects of the firm conduct and applied a more general and 

purely legal reasoning.455 This conclusion has been debated in the literature and it has 

been argued that the European Commission probably went too far in its 

interpretation.456 The judgment indeed primarily reflected the fact that long-term supply 

contracts signed before the first liberalization Directive cannot justify alone the grant of 

long-term priority access rights, all the more so to incumbents, even when they were 

                                                 
452 See for instance at the French-Italian border where the French regulator cancelled the long-term 
priority access rights of Enel following the judgment. On this, see note 457 below and Verio, 
“L’Utilisation Non-Discriminatoire des Interconnections s’applique aux Contrats en Cours”, Revue 
Juridique de l’Economie Publique (Aout-Septembre 2007). 
453 Commission Staff Working Paper on the Decision C-17/03 of 7 June 2005 of the Court of Justice of 
the European Communities, SEC(2006) 547 of 2006. 
454 Indeed, as rightly pointed by the European Commission in this working paper: “Directive 2003/54/EC 
of the European Parliament and of the Council of 26 June 2003 concerning common rules for the internal market in 
electricity5, which has replaced Directive 96/92/CE as from 1st July 2004, as well as Regulation (EC) No 1228/2003 
of the European Parliament and of the Council of 26 June 2003 on conditions for access to the network for cross-border 
exchanges in electricity, both provide for, in substance, identical principles to Directive 96/92/EC as regard non-
discriminatory access to electricity transmission and distribution networks.” 
455 We note here that the ECJ did not rule either on the legality of the underlying supply contracts under 
the competition rules. 
456 Talus and Wälde, “Electricity Interconnectors in EU Law: Energy security, Long-term Infrastructure 
Contracts and Competition Law”, 32 European Law Review (2007), 125-137 and Verio, 2007, supra note 
452. 
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justified by public service obligations (unless the Art 24 procedure was used). 

Consequently, the emphasis of the ECJ on the Art 24 procedure would imply that these 

priority rights were discriminatory in the legal and economic context where they were 

signed, but not in general. This of course leaves open the problem of the organization 

of the non-discriminatory allocation of long-term priority access rights in the new legal 

and economic context. In the light of this more open reading of the VEMW case, new 

long-term priority access rights would thus not be discriminatory and illegal per se under 

secondary EC law and competition effects should be assessed on a case-by-case basis 

under the EC antitrust rules, as advocated by the Advocate General in the VEMW 

case.457 This would in addition be more in line with the ‘more economic’ approach of 

the European Commission analyzed in chapter 3.  

The application of EC antitrust law to long-term priority access rights to 

interconnectors remains however far from being settled and the remaining of this 

chapter will aim to assess the likely treatment of these rights under Art 82 EC. 

 

II – LONG-TERM PRIORITY ACCESS RIGHTS AND THE 

APPLICATION OF THE ESSENTIAL FACILITIES DOCTRINE 

TO INTERCONNECTORS  

The problem of the treatment of long-term priority access rights to 

interconnectors under the antitrust laws primarily raises the problem of the application 

of the ‘essential facilities’ doctrine in the EU energy markets. True, an agreement 

between a TSO and a third party could be assessed under Art 81 EC but this third party, 

probably a fringe firm, is unlikely to hold high enough market shares to raise significant 

competition problems at the present time. However, if a long-term priority right is 

granted by a TSO to its affiliated generation or supply arm, the monopolisation of the 

essential facility becomes more likely, especially if the vertically integrated company still 

holds grandfathering rights. The potential anti-competitive effects are also stronger. In 

                                                 
457 Enel used this argument against the French regulator when the latter decided to cancel the company’s 
priority rights. Indeed, as Enel owned only a very limited amount of the full capacity of the 
interconnector (as compared to 25-50% for SEP in VEMW), the Italian company considered that no 
facility foreclosure would be created by these priority rights. 
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this case, Art 81 EC cannot apply as it is not an agreement between two undertakings. 

The long-term reservation right would thus be reviewed under Art 82 EC.  

 In theory, long-term priority access rights can result in an efficient allocation of 

capacities when secondary trading markets are liquid enough, transaction costs are 

limited, transparency is ensured and there is no possible abuse of a dominant position.458 

If these conditions were fulfilled, the firm which would value the capacity the highest 

would always obtain it. However, as reported in the Sector Inquiry, this has generally 

not been the case. Long-term priority rights on interconnectors were reserved to 

incumbent producers and, on the remaining capacity, it was generally not clear who 

owned the rights and when the contracts would terminate. This resulted in high search 

costs for fringe firms, also because secondary markets for cross-border capacities were 

generally immature. Under these conditions, a long-term priority access right for a 

substantial amount of the capacity of the interconnector could easily amount to a 

monopolization of an essential facility and hence an abuse of a dominant position under 

the EC antitrust laws.459  

Just what is an essential facility and how it should be treated under the antitrust 

rules is however one of the most controversial issue in modern antitrust policy. The 

application of the essential facilities doctrine is likely to be much influenced by the 

antitrust authority’s conception of what competition is and the resulting responsibility 

of the dominant firm. As seen in chapter 3, it may also be influenced by the antitrust 

authority’s own agenda. In line with the research questions of this thesis, the objective 

of this section is more to analyze how the European Commission is likely to apply the 

essential facilities doctrine on interconnectors than how it should be applied in theory.  

A first section will show that the European Commission is generally doing a 

fairly extensive application of the essential facilities doctrine across the economy, 

                                                 
458 Sector Inquiry, 2007, supra note 3. 
459 The amended congestion management guidelines indeed state that “in principle, all market participants 
shall be permitted to participate in the allocation process without restriction. To avoid creating or aggravating problems related 
to the potential use of dominant position of an market player, the relevant Regulatory and/or Competition Authorities, 
where appropriate, may impose restrictions in general or on an individual company on account of market dominance.” This 
concerns for market dominance could already be found in the first annex to Regulation 1228/2003: “In 
order not to risk creating or aggravating problems related to any dominant position of market participant(s), capping of the 
amount of capacity that can be bought/possessed/used by any single market participant in an auction shall be seriously 
considered by the competent regulatory authorities in the design of any auction mechanisms.” 
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thereby opening prospects for a dynamic application in a newly liberalised market 

setting such as the electricity market where market concentration is often reinforced in 

the earlier period. As we will see in a second section, this is unlikely to favour the 

acceptance of long-term priority access rights, at least as long as antitrust authorities do 

not carry out a combined competition analysis of priority rights and cross-border long-

term supply contracts.   

II.A – The Essential Facilities Doctrine in EC Antitrust Policy 

Originally coming from the US jurisprudence, the essential facilities doctrine has 

proven to be a controversial concept. Under certain circumstances, the essential facilities 

doctrine holds that a dominant firm may incur antitrust liability if it does not provide 

access to competitors on a non-discriminatory basis to one of its assets (tangible or 

intangible), especially when sharing is feasible and when the proof is provided that 

competitors cannot obtain or create an alternative facility on their own.460 Its application 

may thus lead to compel a dominant firm to grant access to one of its assets if necessary 

to ensure effective competition.461  

As in the US, the European Commission and Community Courts also used 

essential facilities principles without clearly acknowledging them,462 especially in cases 

involving intellectual properties and network industries.463 Indeed, both for physical 

infrastructures and intellectual property rights, the essential facilities doctrine was used 

as a means to stimulate (or even create) an effective competition between firms.464 The 

European acceptance of the essential facilities doctrine is coherent with most of the case 

law on unilateral refusal to deal. For example, the Commercial Solvent465 and Telemarketing 

                                                 
460 Waller and Frischmann, “Revitalizing Essential Facilities”, 75(1) The Antitrust Law Journal (2008), 1-65. 
461 Cotter, “Essential Facilities Doctrine”, Legal Studies Research Paper 08-18 (2008), University of 
Minnesota Law School. 
462 Géradin, “Limiting the Scope of Article 82 of the EC Treaty : What can the EU Learn from the US 
Supreme Court’s Judgment in Trinko in the Wake of Microsoft, IMS and Deutsche Telekom?”, 41(6) 
Common Market Law Review (2004), 1519-1553. 
463 Petit, “Circumscribing the Scope of EC Competition Law in Network Industries? A Comparative 
Approach of the US Supreme Court Ruling in the Trinko Case”, 13 Utilities Law Review (2004), 6-20. 
464 Geradin, 2004, supra note 462. 
465 Joint Cases C-6-7/73 Istituto Chemioterapico Italiano Spa and Commercial Solvents Corp. v. Commission, [1974] 
ECR 00223. 
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466 decisions showed that in some circumstances, the refusal to supply a competitor with 

an essential input could be considered a violation of Art 82 EC. 

In the European Union, the Bronner case467 is now the landmark decision. It 

defined three main conditions for the essential facilities doctrine to apply: (i) access 

must be essential for carrying out the applicant’s business; (ii) access must be denied 

without objective justification; (iii) the refusal must prevent any competition in related 

markets. Following Bronner, it soon appeared that mandatory access to a dominant firm’s 

assets was receiving a very large interpretation and became a very frequent remedy. The 

extensive interpretation of the essential facilities by European antitrust authorities could 

be seen not only in cases involving intangible assets such as Magill,468 IMS469 or 

Microsoft470 but also in infrastructure industries.  

The GVG decision471 is particularly interesting here. The Georg 

Verkeorganisation GmbH is a German railways firm, which wanted to provide 

international passenger freight from Germany to Milan. It was thus necessary for GVG 

to access the Ferrovie dello Stato network and to obtain traction to move the train (e.g. 

locomotives and staff) on the Italian network. As the Ferrovie dello Stato refused to 

contract with GVG, the latter lodged a complaint before the European Commission 

under Art 82 EC. The European Commission then implemented the Bronner test and 

found that:472 (i) GVG had no alternative than using the Ferrovie dello Stato network; 

(ii) the Ferrovie dello Stato refusal to grant access was not justified by objective reasons; 

(iii) the consequence of the FS refusal was to eliminate all competition. It is also worth 

noticing that the European Commission even went on to apply the essential facilities 

                                                 
466 Case T-311/84 Centre belge d'études de marché - Télémarketing (CBEM) v. SA Compagnie luxembourgeoise de 
télédiffusion (CLT) and Information publicité Benelux (IPB), [1985] ECR 03261. 
467 Case C-7/97 Oscar Bronner GmbH & Co. KG v Mediaprint Zeitungs- und Zeitschriftenverlag GmbH & Co. KG, 
Mediaprint Zeitungsvertriebsgesellschaft mbH & Co. KG and Mediaprint Anzeigengesellschaft mbH & Co. KG., [1998] 
ECR I-07791. 
468 Joined Cases C-241-242/91 Radio Telefis Eireann (RTE) and Independent Television Publications Ltd (ITP) v 
Commission of the European Communities, [1995] ECR I-00743. 
469 Case C-418/01 IMS Health GmbH & Co. OHG v NDC Health GmbH & Co. KG., [2004] ECR I-05039. 
470 Case T-201/04, Microsoft Corp. v Commission of the European Communities., [2007] ECR Page II-03601. 
471 Case COMP/37.685 GVG/FS, O.J. 11.1.2004, L 11/17; IP/01/962 of 5.6.2001. 
472 See on this Castaldo and Nicita, “Essential Facility and Efficiency in European Antitrust: Some 
Lessons from GVG/FS in the Railway sector”, Communication to the Annual Conference of the 
European Association of Law and Economics (2005), Ljubljana. 
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doctrine to locomotives and staff, thereby going beyond the application of the concept 

to the non duplicable infrastructure.473 

 Two dimensions in the general application of the essential facilities doctrine in 

the European Union are worth briefly highlighting here. A first dimension is the 

articulation between sector-specific regulation and the antitrust laws. A second 

dimension is the conception of competition in European antitrust policy and the 

resulting responsibility of the dominant firm.  

 The first aspect of interest for this thesis concerns the interplay between 

antitrust law and sector-specific rules. With the Deutsche Telekom case474 in 2003, the 

European Commission broadened further the application of Art 82 EC to deregulated 

network industries when it considered that EC antitrust law had to be enforced even 

though a previous decision of the regulator still left room for abuses of dominance.  

The Deutsche Telekom case concerned the prices charged by Deutsche Telekom to 

competitors for accessing the local loop. As these prices exceeded those charged to 

Deutsche Telekom subscribers on the retail market, the European Commission 

considered that the Deutsche Telekom pricing strategy could be analysed as a margin 

squeeze. The German incumbent argued that its prices to competitors could not be in 

breach of Art 82 EC due to the previous acceptance by the German regulator. The 

European Commission however dismissed this argument and considered that the 

responsibility of Deutsche Telekom was engaged in view of the superiority of Art 82 EC 

over secondary EC law in the hierarchy of community rules.  

This decision evidenced the risks of jurisdictional confusion arising from the 

concurrent application of sector-specific rules and the antitrust laws. This creates legal 

uncertainty and an increased regulatory burden for firms as it opens new prospects for 

inconsistent decisions, especially if claimants start to sue competitors before several 

jurisdictions. On the contrary, consistency in enforcement limits legal uncertainty by 

reducing the risk of litigation and the resulting costs and delays. This also protects an 

                                                 
473 Petit, 2004, supra note 463. 
474 Case COMP/C-1/37.451, 37.578, 37.579, Deutsche Telekom AG, O.J. 14.10.2003, L 263/9. The 
Judgment has been confirmed on appeal by the Court of First Instance (Case T T-271/03, Deutsche 
Telekom AG v. Commission of the European Communities, [2008] ECR II-00477). 
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operator against both competitors’ strategic use of the court system.475 This is crucial 

when it comes to sink large investments and thus largely relates to security of supply in 

energy. The judgment also once again raised the question of the allocation of regulatory 

powers in liberalizing industries as a comparative perspective shows that sector-specific 

regulation and antitrust policy have their respective strength and weaknesses.476 Sector-

specific regulators tend to have less discretionary powers and courts more easily defer to 

their decisions due to their expertise.477 The ex ante nature of their actions also increases 

legal certainty, which tend to make new entrants favour regulatory over antitrust 

oversight.478 The level of industry expertise, a priori superior in regulatory authorities, is 

also an important factor of differentiation, which might render competition authorities 

ill-suited to manage access pricing issues. National regulators nonetheless tend to face 

more pressure from political powers and industry.  

A second interesting dimension of this line of case is the underlying theory of 

competition it results from, namely what is the antitrust authority’s conception of what 

competition is deemed to achieve and what is the responsibility of the dominant firm 

vis-à-vis the competitive process. The debates surrounding the application of the essential 

facilities doctrine are characteristic of a classical trade-off in antitrust policy between 

static and dynamic efficiency.479 An extensive application of the essential facilities 

doctrine may indeed be analysed as a preference given to access-based policies, which 

may enhance consumer welfare in the short term by facilitating entry, over policies 

supporting infrastructure investment and thus longer-term efficiency criteria. However, 

a well-balanced competition policy must also consider that the monopolistic position of 

an infrastructure owner is, in a Schumpeterian perspective, its first incentive to invest. 

                                                 
475 The antitrust laws can indeed be used “as an instrument for the subversion of competition” according to 
Baumol and Ordover, “Use of Antitrust to Subvert Competition”, 28(2) Journal of Law and Economics 
(1985), 247-266. In other words, opportunistic companies can take benefit from the “troublesome, incoherent 
and unmanageable” characteristics of the essential facilities doctrine to bring strategic lawsuits against a 
successful rival (quote from Castaldo and Nicita, “Essential Facility Access in Europe: Building a Test for 
Antitrust Policy”, 3(1) Review of Law and Economics’ (2006), 83-109). 
476 On this, see e.g. Geradin and Kerf, Controlling Market Power in Telecommunication (Oxford University 
Press, 2003); Glachant, Dubois and Perez, 2008 supra note 220; Frison-Roche (ed.), Les Engagements dans 
les Systèmes de Régulation (Presses de Sciences Po, 2006); Perrot, “Les Frontières entre Régulation Sectorielle 
et Politique de la Concurrence”, 16(4) Revue Française d'Economie (2002), 81-112 and Temple Lang, 
“Balancing Antitrust and Regulation in Network Industries”, Communication at the 3rd Mines/Berkeley 
International Antitrust Conference (2006), Paris. 
477 Geradin and Kerf, 2003, ibid. 
478 Coen and Héritier, 2005, supra note 223. 
479 Petit, 2004, supra note 463. 
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Even if it then charges supra-competitive prices, the initial investment might still be 

favourable to long-term welfare. Besides, by refraining to mandate access, a competition 

authority increases incentives to invest for both the asset owner and its competitors.  

While European competition authorities seem to define competition as an 

effective rivalry between firms, US authorities tend to define competition in terms of 

market performance and contestable competition.480 In the later sense, a market would 

be considered competitive as long as prices approach marginal costs. Consequently, a 

competitive market is not automatically characterised by a large number of competing 

firms as long as it remains contestable, i.e. that there is no undue barrier to entry and 

exit. In some specific markets, artificially creating a large number of firms may even 

harm consumer welfare and worsen economic performance.481 For instance, in 

technological markets a first-mover may serve for a period of time the whole market 

and need to charge supra-competitive prices in order to recoup its previous 

investment.482 Therefore, the competitive process can lead to a market structure in 

which only one firm can serve all the market.  

On the contrary, legal scholarship has long recognized that in Europe, a 

dominant firm has the special responsibility for not impairing a genuine and undistorted 

competition in the common market.483 Because of its particular position on the market, 

a dominant firm is not allowed to adopt some strategies considered acceptable from 

other competitors as their implementation could irremediably compromise the chances 

of competitors to succeed.484 Here, the benefits from competition flow directly from the 

atomistic structure of the market. In this framework, a dominant firm controlling an 

essential facility may thus be considered as a “critical operator”485 whose strategy could 

definitively alter the market structure and thus limit the gains of a competitive 

                                                 
480 Areeda and Hovenkamp, Antitrust Law: an Analysis of Antitrust Principles and their Application (Aspen 
Publishers, 2nd ed., 2001). 
481 Kolasky, “What is Competition? A Comparison of US and European Perspectives”, 49(1/2) The 
Antitrust Bulletin (2004), 29-53. 
482 Baumol, The Free Market Innovation Machine: Analysing the Growth Miracle of Capitalism (Princeton 
University Press, 2002). 
483 See e.g. Case C-322/81 NV Nederlandsche Banden Industrie Michelin v Commission of the European 
Communities, [1983] ECR 03461. 
484 Vesterdorf, “Considérations sur la Notion de Concurrence par les Mérites”, in Canivet (ed.), La 
Modernisation du Droit de la Concurrence (LGDJ, 2006). 
485 Frison-Roche, “Proposition pour une Notion: l’Opérateur Crucial”, Recueil Dalloz (2006). 
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process.486 Such a view of the competitive process naturally justifies restricting the 

strategic autonomy of dominant firms. According to the Hoffmann-Laroche decision487 

for instance, a dominant firm must refrain from doing anything that would hinder “the 

maintenance of the degree of competition still existing in the market”. European antitrust 

authorities thus impose a special responsibility to preserve the competitive structure of 

the market on dominant firms.488  

This traditional position on dominant firms seems to apply in full when it comes 

to essential facilities. In addition, the fact that sector-specific regulation already applies 

does not seem to restrain the use of the antitrust laws. In the current context of 

European electricity markets, the weak unbundling achieved by the liberalization 

Directives and the enduring collective dominance of historical incumbents seems to 

create the perfect conditions for a particularly strong application of the essential 

facilities doctrine under the EC antitrust rules. The next section studies the likely 

treatment of long-term priority access rights to interconnectors under EC antitrust law. 

II.B – Long-term Priority Access Rights to the Network and EC 

Antitrust Law: Likely Application of  the Essential Facilities Doctrine 

In energy and in network industries in general, the essential facilities doctrine 

has rarely been used explicitly but a broad range of legislative acts and antitrust decisions 

have been inspired by related concepts. The development of the essential facilities 

doctrine in Europe has largely coincided with the liberalization of network industries489 

and there is indeed no doubt that, due to their asserted natural monopoly characteristics, 

the European Commission and its officials consider energy networks, including 

interconnectors, as essential facilities whose access is required to allow effective 

                                                 
486 We note here that anti-competitive effects may directly arise from the dominant position itself and not 
from any abuse of dominance. On this, see Boy, “L’Abus de Pouvoir de Marché, Contrôle de la 
Domination ou Protection de la Concurrence”, 1 Revue Internationale de Droit Economique (2005), 27-50. 
487 Case 85/76 Hoffmann-La Roche & Co. AG v Commission of the European Communities., [1979] ECR 00461. 
488Behrens, “Controlling Dominance or Protecting Competition: From Individual Abuses to 
Responsibility for Competition” in Ullrich (ed.), The Evolution of European Competition Law: Whose Regulation, 
Which Competition? (Edward Elgar, 2006), 224-232. 
489Ashe-Taylor and Moussis, “EU Competition Law on Third-Party Access to Gas Transmission 
Networks”, 14(2) Utilities Law Review, (2005), 105-110. 
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competition in related markets.490 The principles of the essential facilities doctrine in the 

European legislation are reflected in the concept of TPA, which refers to a cluster of 

issues that encompass provisions on unbundling, non-discriminatory access to 

transmission and distribution grids as well as balancing services.491 These principles have 

been reviewed in the second chapter. Mandating access to networks has been one of the 

most important competition issues in energy since the beginning of liberalization and 

the recent commitments of E.ON492 and RWE493 to divest their transmission networks 

showed that the European Commission is increasingly putting pressure through 

antitrust to support the objectives of the sector-specific legislation. This section reviews 

how the European Commission has treated interconnectors under the antitrust rules 

and shows that long-term reservation rights are unlikely to be accepted if they are not 

justified by a new investment in cross-border transport capacity. 

II.B.I - Essential Facilities in Energy: Definitions, Relevant Markets and 

Dominance  

 The European Commission made clear that provisions on TPA and unbundling 

in the liberalization Directives do not rule out possibilities of discriminatory access and 

that antitrust law may be applied to remove remaining barriers to entry in the related 

upstream and downstream markets. Refusal to grant effective TPA generally amount to 

an exclusionary abuse under Art 82(b) EC but Art 81 EC and the merger regulation 

have also been used. TPA access has also been an issue in the course of merger 

proceedings. In energy, the European Commission and Community Courts have never 

used the term ‘essential facility’. However, there is no doubt from informal practice that 

the European Commission considers transmission facilities as essential facility falling 

within the scope of Art 82 EC.494 For Art 82 EC to be triggered, European and national 

                                                 
490 Lowe, “Applying EU Competition Law to the Newly Liberalized Energy Market: Likely Antitrust 
Enforcement Issues Important to an Emerging Private Sector”, Communication to the Mentor Group 
Forum for EU-US Legal-Economic Affairs (2003) and Monti, 2003, supra note 12. 
491 Dziadykiewicz, “Refusal to Grant Third-party Access by an Electricity Transmission Operator – 
Overview of Competition Law Issue”, 25(2) Journal of Energy and Natural Resources Law (2007), 114-149. 
492 Case COMP/39.389 E.ON, O.J. 13.2.2009, C 32/08 and MEMO/08/396 of 12.06.2008. 
493 Case COMP/39.402 RWE, O.J. 5.12.2008, C 310/23 and IP/09/410 of 18.3.2009. 
494 Sector Inquiry, 2007, supra note 3. However, it seems that long distance gas pipelines and gas storage 
are not always considered essential facilities. Recital 7 of the Regulation 1775/2005 of 28 September 2005 
on conditions for access to the natural gas transmission network (O.J. 3.11.2005, L 289/1) explicitly 
acknowledged the existence of pipe-to-pipe competition and the need to take it into account when 
determining tariff. As concerns gas storage, it seems that dominance would arise only if the facility is the 
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competition authorities will first have to define the relevant market, substantiate effect 

on trade between Member States and find proof of abuse of a dominant position.  

 As regards transmission, the European Commission has generally deemed that 

high-voltage transmission as well as distribution grids were two different relevant 

markets and should be considered natural monopolies.495 We note here that the 

European Commission estimated in Sydkraft/Graninge496 that balancing services should 

be considered a separate product market from the wholesale and transmission markets. 

In terms of the geographical dimension, the Commission has considered that 

transmission markets in general are national in scope even if its decisional practice has 

shown that it can be regional, for instance in Germany where E.ON, Vattenfall, EnBW 

and RWE all operate parts of the high-voltage transmission grid. The product market 

for gas storage is arguably less clear497 but we note that in Dong/Elsam/Energi E2,498 the 

European Commission has considered a relevant market for ‘gas flexibility’, including all 

mechanisms allowing gas operators to balance supply and demand, be it gas storage 

facilities or flexible supply contracts. For interconnectors, substantiating effect on trade 

does not appear as an issue, even when fringe firms are involved, but the definition of 

the relevant market is unclear as all proceedings have ended in informal settlements. In 

theory, several options are opened, depending both on the rationale of the 

interconnector (e.g. commercial or security of supply) and whether the cross-border 

transmission network is considered a part of the high-voltage grid.499 However, 

following the definition of the relevant market in the settlements, it seems that an 

interconnector must be considered as an independent market in itself (see the approach 

taken by the European Commission for the UK-French submarine interconnector for 

instance500). In this case, the operator of the interconnector would naturally be in a 

dominant position. 

                                                                                                                                          
only or the biggest facility within its service area. This area could correspond to a geographical circle with 
a radius of 200 to 250 km around the facility. On this see Van der Woude, “Article 82 EC – Abuse of a 
Dominant Position”, in Jones (ed.), 2007, 271-342.  
495 Case COMP/M.3696 E.ON/MOL, O.J. 16.09.2006, L 253/20 and IP/05/1658 of 21.12.2005. 
496 Case COMP/M.3268 Sydkraft/Graninge, O.J. 7.10.2003, C 240/4.   
497 Dziadykiewicz, 2007, supra note 491. 
498 Case COMP/M.3868 DONG/Elsam/Energi E2, IP/06/313 of 14.03.2006. 
499 For an in-depth discussion of the problem of the relevant market for interconnectors, see Talus and 
Walde, 2006, supra note 294. See also Case COMP/E-3/37.921 Viking Cable, O.J. 5.9.2001, C 247/11. 
500 See European Commission press release IP/01/341 of 12.03.2001.  
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  In energy, the finding of dominance and its abuse does not markedly differ from 

the application of these concepts in any other sector. A TSO will generally be 

considered dominant on the relevant market as it controls a facility with strong natural 

monopoly characteristics whose access is required to compete on related markets. An 

abuse from the TSO to be grounded will not require establishing intent. On the 

contrary, if intent can be established, it is established case law in other sectors that 

abusive intent will be sufficient to ground abuse even in the absence of any anti-

competitive effects. The European Commission also confirmed in Port of Rodby501 that 

obligations resulting from the ownership of an essential facility may also emerge in a 

situation of collective dominance.502 In energy, collective dominance is likely to be found 

in specific cases such as the German market, even if it has not happened so far except in 

the old Almelo. The question is now how and under what circumstances the allocation of 

a priority access right by the dominant (or collectively dominant) owner(s) may qualify 

as an abuse.  

II.B.II – Allocation of Capacity Reservation Rights: Possible Grounds for Abuse 

 The essential facilities doctrine and refusal to deal cases in general do not have 

an autonomous legal basis in the EC Treaty. These cases will therefore have to be 

qualified according to the traditional case law under Art 82 EC,503 probably 

discrimination in our case. Following the case law related to the essential facilities 

doctrine analysed in the previous section, the findings of the Sector Inquiry and the 

interesting classification of the Telecom Access Notice,504 this section reviews the 

possible grounds for abuse of dominance by European TSOs under Art 82 EC when 

they allocate long-term priority access rights, especially to their affiliated supply arms.  

 To constitute an abuse under Art 82 EC, the behaviour of the dominant 

company which owns the essential facility must substantially influence the market 

                                                 
501 Commission Decision 94/119/EC of 21 December 1993 concerning a refusal to grant access to the 
facilities of the port of Rødby, O.J. 26.2.1994 L55/52. 
502 Kotlowski, “Third-Party Access Rights in the Energy Sector: a Competition Law Perspective”, 16 
Utilities Law Review (2006), 101-109. 
503 Cowen, “The Essential Facilities Doctrine in EC Competition Law: Towards a “Matrix Infrastructure”’ 
in Hawk (ed.), Annual Proceedings of the Fordham Corporate Law Institute 1995, (Sweet & Maxwell, 1996); 
Doherty, “Just What Are Essential Facilities?”, 38 Common Market Law Review (2001), 397-436. 
504Commission Notice on the application of the competition rules to access agreements in the 
telecommunication sector, O.J. 22.8.1998, C265/2. 
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structure and thus weaken competition in related markets (see e.g. Magill). Several such 

abuses can arise from the behaviour of TSOs on interconnectors. A refusal to give 

access to an electricity interconnector can take many forms and is seldom expressed as 

an explicit denial; it often manifests itself as willingness to allow access only under 

disadvantageous conditions. In this sense, the European Commission has talked about 

‘constructive’ refusal to deal, for instance in the Deutsche Post AG – Interception of cross 

border mail case. The most common forms involve offering unattractive access terms or 

other unfair trading conditions such as margin squeezes, delaying negotiation tactics or 

actually dissuasive conditions to use ancillary services such as balancing.  

 A first approach would thus be a refusal to grant access under the same 

conditions than the conditions granted to the supplier to whom the long-term priority 

access right has been allocated. Given the limited physical interconnection capacities 

and the parallel contractual congestions arising from the remaining grandfathering 

rights, granting a new long-term priority access right to the affiliated arm would leave 

very little if not any capacity for competitors. The allocation of new long-term priority 

access rights may contribute to a ‘constructive’ refusal to deal if it leads the TSO to 

propose to competitors, for instance, only interruptible contracts. Interruptible 

contracts are possible in Regulation 1228/2003 but should be objectively justified. 

When transparency is not ensured and the secondary trading market is immature, the 

grant of a long-term priority access right would then certainly contribute to a 

‘constructive’ refusal to deal. In addition, the pricing of the long-term priority access 

rights is problematic from an antitrust point of view as there is no liquid capacity market 

with such maturities against which a price of the long-term priority access right could be 

benchmarked. Antitrust authorities may thus question the pricing scheme on 

discriminatory ground.505 The prioritizing of customers appears nonetheless possible in 

the case law506 but should once again be objectively justified. Similarly, EC antitrust law 

itself does not require universal uniform tariffs for all network users but again, objective 

justification is problematic.507 In the context of the current efforts for building 

competitive markets, the scope for favourable treatment (or various rebating practices) 

                                                 
505 See the case Direct Energie in France for a same problem, but involving the pricing of a long-term 
supply contract, dealt with by the French competition council. 
506 Kotlowski, 2007, supra note 502. 
507 Kotlowski, 2007, supra note 502. 
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is likely to be narrow, as significant differentiation is likely to contravene not only fair 

competition between economic operators but also the pro-entry bias of the European 

Commission depicted in chapter 3.  

  A second approach would be ‘pure’ refusal to supply, that is to say a situation 

where no other operator has been given access by a vertically-integrated access provider, 

hence exporting dominance in a related market.508 This is a case where, for instance, the 

TSO would use a first come/first serve method to allocate capacity reservation rights, 

and would discriminate in favour of its affiliated arm through a lack of adequate 

publicity of sufficiently advanced notice. If this would undoubtedly be contrary to EC 

antitrust law, this scenario is much less credible than the first one.  

 A third approach could be a withdrawal of access from an existing customer. 

Following United Brands and Commercial Solvents for instance, it is established case law that 

a firm cannot stop supplying a long-standing customer without objective justifications. 

A TSO here could only be abusing its dominant position if it decided to refuse access to 

competitors having previously won 6 month or 1 year transport contracts through 

auctions, an unlikely occurrence.  

 The last approach is arguably more interesting and would involve price 

restraints, namely unfair and excessive prices, de facto limiting access to the essential 

facility.509 In this case the TSO would abuse its dominant position by manipulating the 

allocation process (probably an auction) to reserve the capacity for its affiliated arm. 

According to the design of the auction, the affiliated arm could get the totality of the 

capacity at a very high price, which would only amount, from the point of view of the 

group as a whole, to a transfer of profit from the supply to the transport subsidiary.  

 Overall, it is fair to acknowledge that it will be more complicated for the TSO to 

organize discrimination when the method for capacity allocation complies with the 

Regulation and the guidelines, although the auctioning process is also prone to 

manipulation. In all these cases, the method used to allocate the capacity is likely to 

determine to a great extent if the application of EC antitrust law will be triggered. In all 

                                                 
508 This is referred to as essential facilities case in the Telecom Notice. 
509 Ridyard, “Compulsory Access under EC Competition Law – a New Doctrine of ‘Convenient Facilities’ 
and the Case of Price Regulation”, 25 (11) European Competition Law (2004), 669-673. 
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these situations, the problem remains the same, a vertically-integrated operator is 

dominant on a relevant market constituted by an essential facility and takes advantage 

from it to become dominant or protect the position of its affiliated arm in a related 

market by making uneconomic access to that primary market (i.e. the transport 

market).510 It follows that long-term access rights are highly unlikely to comply with EC 

antitrust law if the capacity has been allocated to a firm enjoying market power in one of 

the related market, especially to the affiliated arm, and covers a sufficiently high 

percentage of the full capacity of the interconnector. Given that these new priority 

rights would add up in most cases with the current grandfathering rights, it is fair to say 

that they are unlikely to be accepted under antitrust law in most cases, at least when 

granted to a dominant (probably affiliated) firm. 

 If we think within the framework of the Bronner case, the first (elimination of all 

competition) and third (indispensability of the service) criteria will be fulfilled in most 

cases, although the first criteria may have to be discussed in full. However, the problem 

of objective justification remains. Of course, a refusal to supply linked to a public 

service obligation might be exempted under Art 86(2) EC as long as the principle of 

proportionality is complied with. However in the new market context, it is hard to 

conceive that European authorities could accept that new priority rights be necessary to 

fulfil any of them. Analyzing some of the most relevant cases will convey a clearer 

picture on the objective justifications likely to make long-term reservation rights of 

dominant operators compliant with the EC antitrust law. 

II.B.III – Objective Justifications and Relevant Case Law 

 From the case-law on interconnection, two principles appear able to justify (or 

to contribute to justifying) objectively the grant of long-term priority rights under EC 

antitrust law. First, long-term priority access rights seem to be objectively justified only 

(except for technical reasons) when tied to a new investment in cross-border capacities. 

Second, independently of the allocation method used, unused capacities must stay at the 

minimum, transparency must be ensured and secondary trading must be facilitated. 

                                                 
510 Areeda (in Areeda, “Essential Facilities: an Epithet in Need of Limiting Principles”, 58(4) Antitrust Law 
Journal (1990), 841-854) argued that the term essential facility should only be applied in the case of 
vertically-integrated firms present in related markets. 
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These last elements would a priori constitute requirements to be fulfilled even when an 

investment is involved. The main cases are briefly reviewed here. 

 A first line of cases is noticeable by its emphasis on investment, or lack 

thereof.511 Promoters of new interconnectors have indeed been granted either exclusive 

rights of indefinite duration on the full capacity or a 20/25 years exemption from TPA 

(Viking Cable, Rovigo LNG, Grain 1/2/3, South Hook LNG, Dragon LNG512), with UIOLI 

mechanism though. Similarly, on the UK-Belgium gas pipeline,513 no TPA was required as 

the European Commission judged that the important number of users would allow for 

the effective development of a secondary market.514 For already existing and amortized 

interconnectors owned by dominant firms (the old merchant lines), the European 

Commission has been particularly harsh and intervened on several occasions to ensure 

that long-term priority access rights do not block market access for competing suppliers. 

The European Commission indeed systemically deemed long-term capacity reservations 

signed before liberalization to be abuse of a dominant position under the antitrust rules 

and required that 100% of capacities be freed up (UK-French submarine interconnector,515 

Skagerrak cable and Denmark-Germany interconnectors516 following the merger 

VEBA/VIAG517). For the UK-French submarine interconnector, 100% of the capacity 

then had to be auctioned on the basis of 3 years bilateral contracts (1500MW divided in 

50MW blocks) and concurrently annual (50MW in 1MW blocks) and daily (150MW in 

1MW blocks) auctions. This rather long duration of three years has nonetheless never 

been imposed thereafter. The relative but general antitrust tolerance towards risky 

infrastructure investment518 seems impossible to objectively justify for existing and 

amortized infrastructure. Foreclosure effects of new long-term priority rights on existing 

capacity, which will hardly ever be directly linked with new investment in that 

                                                 
511 See generally on this the European Commission MEMO/01/076 of 12.3.2001. 
512 Rovigo LNG, Grain 1/2/3, South Hook LNG, Dragon LNG and other exemption decisions based on Art 
22 of the Gas Directive 2003/55/EC can be found on the DG TREN website. 
513 UK/Belgium gas interconnector, IP/02/401 of 13.3.2002. 
514 For more on this, see chapter 5. 
515 In this case, the French and British TSOs, which were dominant on the transmission market between 
France and the UK, owned the submarine interconnector and had allocated 100% of the capacity to EDF 
and thus infringed Art 82 EC. 
516 European Commission press release IP/01/30 of 11.01.2001. Statskraft, E.ON and Elsam together 
had long-term priority access rights for 100% of the Skagerrak cable and 34% of the Danish/German 
interconnector for 20/25 years. 
517 Case COMP/M.1673 VEBA/VIAG, O.J. 10.7.2001, L 188/1. 
518 Schnichels and Nyssens in Faull and Nikpay (ed.), 2007, supra note 356. 
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infrastructure, indeed cannot be counter-balanced by arguments related to the need for 

investment. The same applies to the prolongation of historical contracts beyond their 

originally foreseen end date when this possibility was foreseen in the historic transport 

contract.  

 A related line of cases does not concern investment but on the contrary under-

investment in essential facilities. This can be considered as departing substantially from 

the traditional case law on essential facilities, which imposes access but not investment 

upgrade. It reflects the importance of essential transmission assets in a process of 

liberalization. In Gazprom/Eni and Gazprom/OMV, the increase of the capacity of the 

TAG pipeline was considered the most important commitment. In the 

EDF/Hidrocantabrio and EnBW/VillarMir acquisitions, the French and German 

incumbents committed to increase the capacity of the French/Spanish interconnector to 

avoid network foreclosure post-acquisition. More recently, ENI was convicted by the 

Italian NCA for capacity hoarding and strategic under-investment on the Trans-

Tunisian Pipeline. The Italian Incumbent was fined EUR 290 Mns and was required to 

provide 6.5 Bns cubic meters of transport capacity to third parties every year by 1 

October 2008.519 Overall, as sector-specific legislation, EC antitrust law not only 

imposes a duty on the dominant owner of the essential facilities to ensure access, it also 

imposes a duty to adequately invest. In the light of the case law, the special 

responsibility of dominant firms, so important in EC antitrust policy, therefore does not 

seem to open room for long-term priority access rights not tied to a new investment in 

transport capacity. If we think within the framework of Art 81(3), a new investment in 

cross-border infrastructure does fulfil the criteria (a) and (b), namely it substantially 

improves economic efficiency and gives a fair share of benefits to final consumers, as 

investments in generation do as we saw in chapter 3. However, the indispensability and 

affordability tests, namely criteria 3 and 4, seem to be more easily fulfilled.520  

                                                 
519 Case A358, Trans Tunisian Pipeline Company-Eni, Provvedimento n° 15174 of 15.2.2006. For a 
commentary of the case, see Vasques and Noboli, “The Italian Competition Authority Fines ENI with 
the Highest Fine Ever Imposed to a Single Company in Italy for Abuse of Dominant Position in 
Wholesale Supply of Natural Gas on the Basis of Art. 82 EC (Trans Tunisian Pipeline Company-Eni)”, 
501 e-Competitions (2006). 
520 For more on this, see chapter 5. 
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A third line of cases is interesting as it focuses on the conditions of access 

themselves. At the community level, a dozen of behavioural remedies have been 

imposed a duty to facilitate access to interconnectors. They all have primarily insisted on 

improving transparency of the access regime and secondary trading markets. The first 

and probably the more important of these cases was the Marathon settlement521 in the 

gas sector where the American new entrant filled complaint against GDF, Thyssengas, 

BEB, Ruhrgas and Gasunie for a lack of transparency on access conditions. The gas 

companies concerned agreed to publish on their websites the contracted and available 

capacity at all entry and exit points, both for internal and external connections. They 

also committed to improve balancing services, secondary trade in capacity rights, 

congestion management and handling of access requests. More recently, in Gazprom/Eni 

and Gazprom/OMV, the organization of a better TPA regime was central. It included 

the introduction of one-month transport contracts, an effective congestion 

management, the introduction of a secondary market and the regular publication on the 

internet of the available capacity. These cases tend to show that new long-term 

reservation rights would probably not be accepted without transparency regarding the 

allocation of the remaining capacity, an efficient secondary trading market, and most 

importantly, an effective UIOLI mechanism to make sure the actual capacity used is 

maximized. These principles are of course no objective justifications on their own but 

are probably necessary conditions without which long-term reservation rights, even 

linked to a new investment, could not be accepted by the European Commission. 

Lastly and even more representative of the very active application of the 

essential facilities doctrine in decentralized energy markets, the European Commission 

started in 2008 to accept commitments of divestiture in the context of Art 82 EC cases. 

This happened recently in the German Market where first E.ON and then RWE 

accepted to divest their transmission networks to avoid further antitrust scrutiny 

whereas the German government was still strongly fighting against ownership 

unbundling in the context of the discussions around the enactment of the third 

liberalization package. We note that it is the first time that a monopolization case ever 

                                                 
521 European Commission press release IP/04/573 of 30.4.2004, IP/03/1129 of 29.07.2003, IP/03/547 
of 16.03.2003 and IP/01/1641 of 23.11.2001. 
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end up with the divestiture of the essential facility considered,522 thereby demonstrating 

both the willingness of the European Commission to address the shortcomings of the 

sector-specific legislation through antitrust policy and the ability of the commitment 

procedure to yield major changes in the market structure.  

This survey of the current application of the principles underlying the essential 

facilities doctrine on interconnectors has shown that the special responsibility of 

dominant firms is clearly a key principle of competition policy in European energy 

markets. The case law consistently indicates that, if a refusal to deal by a dominant 

undertaking is not abusive per se (related or not to the grant of long-term priority access 

rights), it is particularly hard to objectively justify in view of the current efforts to build 

competitive markets. Therefore, the application of the essential facilities doctrine in 

energy is not only limited to the pure refusal to supply cases but also extends to 

discrimination, transparency requirements, inadequate investment and the like. The 

extension of these principles also appears as the consequence of the inability of sector 

specific legislation to truly enforce TPA. 

Overall, the shortcomings of the current allocation of regulatory powers in 

European energy markets appear to drive an extended application of the essential 

facilities doctrine through community competition law. In this context, it is fair to 

acknowledge that as soon as the holder (especially the TSO’s affiliated arm) of a long-

term reservation right has some market power in a related market, this right is most 

unlikely to comply with EC competition law, at least as long as an extensive version of 

the essential facilities doctrine keeps on being applied. 

 

CONCLUSION 

This chapter has shown that from a competition perspective, the analysis of 

long-term supply contracts in European decentralized electricity markets yields different 

results within and across Member States and are actually much inter-related, thereby 

opening space for a combined antitrust policy on these issues. In short, while the long-

                                                 
522 We note here that divestiture of essential facilities had previously been imposed in merger proceedings, 
e.g. in Dong/Elsam/Energi2, E.ON/MOL and GDF/Suez (Case COMP/M.4180, O.J. 29.3.2007, L 88/47). 
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term supply contracts of dominant incumbents are the source of the competition 

problem in domestic markets, they are also part of the solution when they are signed 

across borders. Absent problems of transport, a logical prescription is thus to limit the 

occurrence of long-term supply contracts signed by dominant incumbents within 

Member States but to encourage them across Member States. The need to combine the 

two analyses has been touched upon in the Sector Inquiry but the consequences have 

not yet been fully drawn out.  

Encouraging more long-term supply contracts to be signed across border 

requires addressing the problem of the physical and contractual congestions of 

interconnectors, which until today continue to create 27 separate markets rather than a 

truly integrated single market. Indeed, long-term supply contractors require certainty 

regarding access. Obtaining such rights is a pre-requisite to the effective fulfilment of 

long-term contractual obligations of supply as illiquid and volatile spot markets do not 

allow for easy resale or spot purchase at a predictable price in the domestic market when 

the access to the interconnector turns out not to be granted. Obtaining such rights is 

also necessary because of the underlying objective of most long-term supply contracts, 

i.e. in most cases securing investment in high-fixed costs generation technology. 

Inadequate access to cross-border transport capacity thus undermines the rationale of 

the long-term supply contract.  

Our analysis of the compliance of capacity reservation rights under EC law has 

shown that neither Regulation 1228/2003 nor the European Commission under the 

antitrust rules recognizes their importance for supply contractors. The European 

Commission thus appears less aware of the need of long-term reservation rights on 

interconnectors than of the need to be able to sign the long-term supply contracts 

themselves. The need to match the analysis of cross-border supply and transport 

markets, a peculiarity of this industry, is missing here to a substantial extent.  

We note that the ‘textbook’ model of competitive reform analyzed in chapter 1 

is fundamentally characterized by a full separation between the regulation of transport 

and the regulation of supply activities. This is fine in theory but when the model is 

incompletely implemented, a need to re-integrate the analysis and the regulation of 

supply and transport emerges. In theory, this dichotomy plays in full in the European 
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Union where transport activities are regulated ex ante through secondary EC law and 

mostly at the national level, whereas supply is regulated ex post through antitrust, mainly 

at the community level. In reality however, antitrust has become a major regulatory tool 

to regulate cross-border issues. This might be a chance for the completion of a single 

market for electricity, especially given both the extended application of the essential 

facilities doctrines currently being done by the European Commission and the politics 

of liberalization creating weakly unbundled TSOs. However, we regret that the 

underlying long-term supply contracts are not counted as contributing to objective 

justifications for long-term priority access or as an efficiency under Art 81 (3) EC. It is 

however fair to recognize that the position taken in the Regulation 1228/2003 may 

partly come from the fact that grandfathering rights were thought to be lawful at the 

time it was discussed.523 However, this position has not evolved since VEMW and has 

even been amplified with the amended congestion management guidelines.  

That being said, letting weakly–unbundled TSOs freely allocate long-term 

priority access rights to their affiliated arms appear unwarranted as it would open new 

prospects for anti-competitive conducts linked to the monopolization of cross-border 

essential facilities. Given the continued existence of grandfathering rights and the 

imperfect unbundling of TSOs, allowing the allocation of new long-term priority access 

rights is indeed problematic. Freeing interconnectors from grandfathering rights makes 

sense and, as we saw, consensus. However, due to the enduring problem of the low 

physical capacity of interconnectors, a policy trade-off certainly exists between re-

allocating capacities on a short-term basis to allow access to more competitors in the 

short term and reallocate at least part of the capacity on a long-term basis to benefit 

from the long-term efficiency advantages of cross-border long-term supply contracts. 

As we will see in the next chapter, this trade-off will not be solved without tackling the 

problem of the development of the cross-border transmission network in the light of 

those concerns.  

 

 
                                                 
523 This is the opinion of Jones, 2006, supra note 219. 
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INTRODUCTION 

The last chapter of this thesis aims to assess the current strategy of the 

European Community for the development of interconnectors in the light of the market 

players’ need for longer-term access rights to the network, especially those of dominant 

supplier. There is ample evidence that in Europe the current regulatory framework has 

been unable to incentivize the required increase of interconnection capacity through 

regulated investments, essentially due to the national tropism of regulators and the 

conflicts of interest of some vertically integrated companies.524 As recalled by the Priority 

Interconnection Plan,525 only EUR 200 Mns have been invested in electricity 

interconnections in 2006 as compared to EUR 3.5 Bns in the whole grid. This has also 

to be compared with the EUR 6 Bns which should be invested by 2013 to relieve cross-

border congestions and support the achievement of the goals of the European Union in 

electricity, in particular the inclusion of a substantial amount of electricity generated 

from renewable energy sources. This issue is highly topical as one of the core objectives 

of the third liberalization package is to unlock transmission investment in the cross-

border transmission network.   

A recent and promising trend is the development of merchant transmission 

investments,526 i.e. network investment by private parties fully or partially exempted 

from the rules on TPA527 and/or the rules on the use of the congestion rent.528 An 

obvious advantage in our perspective is that private parties which undertake merchant 

transmission investment obtain a long-term access right to the network while 

contributing to the overall development of interconnections. Merchant transmission 

investment if well regulated can thus be seen as a tool both to increase competition and 

welfare in the short term and to increase investment and security of supply in the longer 

term.  

Until recently merchant investment had been considered a relatively minor issue 

in electricity and its regulation has mainly been left to national regulatory authorities. 
                                                 
524 Sector Inquiry, 2007, note 3. 
525 Commission Communication, Priority Interconnection Plan, COM(2006) 846 final of 10.1.2007.  
526 The expressions ‘merchant transmission investments’ and ‘merchant lines’ will be used 
interchangeably. 
527 Art 20, 23(2), (3) and (4) of the second Directive. 
528 Art 6(6). 
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Yet, merchant transmission investment is now back on the European regulatory agenda 

following the granting of exemptions from TPA to the interconnector Estlink between 

the Baltic and Nordic electricity markets, Britned between UK and the Netherlands and 

the two East West Cables between North Wales and the Republic of Ireland. The small 

number of exemptions granted so far to electricity interconnectors in Europe does not 

however display a clear picture on the strategy of the European Community for 

merchant transmission investment and the intended role it would take in the overall 

development of interconnections.  

The regulation of merchant transmission investments in the electricity sector has 

recently yielded considerable debate across the world, especially so in the United States 

and Australia. The opportunity to let private parties monopolize part of the network and 

thus to rely on a decentralized mode of development of the network through merchant 

investment has divided the academic community. If some emphasize the efficiency of 

market-based incentives, the current failure of the unbundling policy in the EU context 

or the inability of regulators to credibly commit and overcome their national tropism,529 

others underline the inherent natural monopoly characteristics of the electricity 

transmission network, the risks of loop flow effects530 on system reliability and the 

potential abuses of market power through merchant transmission investment.531 Overall, 

this debate has shown that the right articulation between regulated and unregulated 

transmission investment is highly context specific. In particular, the specific 

characteristics of the legal and regulatory tools available greatly define the best 

achievable solution for a given state of technology and industrial structure.  

                                                 
529 Brunekreeft, “Regulatory Issues in Merchant Transmission Investment”, 13 (1) Utilities Policy (2005), 
175-186; Brunekreeft, Neuhoff and Newbery, “Electricity Transmission: An overview of the Current 
Debate”, 13(2) Utilities Policy (2005), 73-93; Littlechild, “Regulated and Merchant Interconnectors in 
Australia: SNI and Murraylink Revisited”, CMI Working Paper 37 (2003), University of Cambridge. 
530 Electricity flowing between a generator and a customer moves through all lines connecting the two, 
not only along the shortest distance between the two points. Grid operators must carefully balance power 
supplied to the system with power being used by customers so that individual lines are not overloaded. 
Neighbouring transmission systems are usually connected together, and this can complicate power flows 
even more. In certain situations the electricity might flow into and back out of the same transmission 
system, creating a so-called ‘loop flow’. Loop flows are difficult to control and can damage transmission 
equipment. Sometimes, the only way for a grid operator to prevent damage is to declare an emergency 
and cut power flows through the interconnection. 
531 Joskow and Tirole, “Transmission Rights and Market Power on Electric Power Networks”, 31 RAND 
Journal of Economics (2000), 450-48; Joskow and Tirole, “Merchant Transmission Investment”, 53(2) Journal 
of Industrial Economics (2005), 233-264. 
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This chapter aims to evaluate the current strategy of the European Community 

for the development of interconnection and propose feasible improvements to the 

regulatory framework in order to boost merchant transmission investment, in particular 

from generators, and especially dominant ones. This is thus a contribution towards 

finding better solutions to accommodate the short-term benefits of competition with 

the need for more investment and security of supply in the longer term. It will also 

show the benefits of reintegrating the analysis of supply and transport markets, and 

searching better complementarities between sector-specific regulation and antitrust 

policy.   

A first section will analyze the current strategy of the European Commission for 

the development of the transmission network as well as the root causes of the current 

outcomes. A second section will then depict the underlying assumptions driving the 

current regulation of merchant transmission investment under Regulation 1228/2003 

and the regulatory uncertainty currently faced by potential merchant investors. Section 

III will show that this strategy is largely misguided and propose the opening merchant 

investments to those who have today the most incentives to undertake them: the 

dominant generators. Section IV finally turns to the analysis of the possible market 

abuses that this new policy would raise and argues that the current regulatory framework 

is perfectly able to address them.  

 

I. – THE STRATEGY OF THE EUROPEAN COMMISSION FOR 

THE DEVELOPMENT OF INTERCONNECTORS  

Interconnection capacity is known to be insufficient in Europe and this is one of 

the main concerns of the European Commission as cross-border interconnectors are 

crucial for ensuring security of supply and fostering competition between dominant 

incumbents in Europe.532 To overcome under-investment, the European Commission is 

trying in the third liberalization package to advance the implementation of a strategy 

                                                 
532 Smaller companies such as new wind power companies could also be interested in building merchant 
lines. However in this case anti-competitive effects are less likely considering their small size and the non-
controllability of this type of energy. We thus focus on the problem raised by dominant operators using 
flexible generation technologies. 
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which, since the beginning of liberalization, underlies the regulation of the cross-border 

transmission network: a benevolent regulator at the scale of Europe monitoring fully 

unbundled TSOs. This first section explores this strategy and shows how the opposition 

of several Member States to full ownership unbundling and the absence of a true EU-

wide energy regulator hinder its completion, and what the immediate consequences are. 

It also introduces the role assigned to merchant transmission investment in EC energy 

regulation. 

I.A - The Strategy of the European Commission for the Development 

of Interconnectors in the Light of the Third Liberalization Package 

Developing interconnection encounters difficulties of different kinds. Some are 

well known such as the opposition of local population to high-voltage power lines and 

others are not specific to interconnection such as a lack of harmonization of application 

procedures and planning processes.533 This has for instance led the European 

Commission to appoint European coordinators534 to pursue identified priority projects 

or try to accelerate the harmonization of market designs, for instance through the 

ENTSOE initiative.535 In its guidelines for trans-European energy networks (the TEN-E 

Guidelines),536 projects of ‘common interest’ have been defined and might be supported 

through loans from the European Investment Bank.537 A Directive to safeguard security 

of electricity supply has also been enacted but has hardly been followed by any concrete 

effect. These initiatives, though useful, have not allowed for the required increase of 

                                                 
533 See on this the Commission’s Priority Interconnection Plan. 
534For instance, a coordinator has been appointed for the Germany/Poland/Lithuania, 
Denmark/Germany/Poland and France/Spain interconnections. 
535 See on this the Commission’s Communication on Prospects for the Internal Gas and Electricity Market, 
COM(2006) 841 final of 10.1.2007. 
536 Decision No 1364/2006/EC of the European Parliament and of the Council of 6 September 2006 
laying down guidelines for trans-European energy networks and repealing Decision 96/391/EC and 
Decision No 1229/2003/EC, O.J. 22.9.2006, L 262. See also the Regulation (EC) No 680/2007 of the 
European Parliament and of the Council of 20 June 2007 laying down general rules for the granting of 
Community financial aid in the field of the trans-European transport and energy networks, O.J. 22.6.2007, 
L 162/1.  
537 Although the TEN-E funds only amounts to about EUR 20 Mns and are mainly used for feasibility 
studies. See also on this the Report form the Commission on the Implementation of the Trans-European 
Energy Networks Programme in the Period 2002-2006, COM(2008) 770, final of 13.11.2008 and the first 
part of the European Commission Second Strategic Energy Review An EU Security and Solidarity Action 
Plan, COM(2008) 781 final of 13.11.2008. We however that, as a response to the recent financial crisis, the 
Eruopean Commission proposed to allocate EUR 910 Mns to projects of electricity interconnection. On 
this tsee the European Commission’s press release IP/09/804 of 18.5.2009.  
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interconnection capacity. This section will thus focus on the root cause of the under-

investment problem: the incentive scheme of TSOs and the regulatory powers of 

national regulatory authorities, and how the European Commission is trying to solve the 

problem in the third liberalization package. Assessing the regulatory framework of TSOs 

is legitimate as, despite the obligations raised by Art 6(6)(b) of the Regulation 

1228/2003,538 European TSOs re-invest less than a quarter of congestion revenues in 

interconnection investment (see table 17 below). 

Figure 17: Congestion Revenues and Total Investments in Interconnectors during 2001-2005 (EUR 
Mns)539 

 

In theory, the natural monopoly characteristics of power transmission activity 

require that unbundled, independent and well regulated TSOs coordinate such that 

network users feel they face a unique TSO over the interconnected network.540 This 

model has driven the strategy of the European Commission since liberalization and 

explains the choices being made in the third liberalization package, also on merchant 

transmission investment. Two main policy items constitute the pillars of the initial 

philosophy of the third liberalization package regarding the development of the cross-

                                                 
538 As a remainder, Art 6(6) states: “Any revenues resulting from the allocation of interconnection shall be used for one 
or more of the following purposes: (a) guaranteeing the actual availability of the allocated capacity; (b) network investments 
maintaining or increasing interconnection capacities; (c) as an income to be taken into account by regulatory authorities when 
approving the methodology for calculating network tariffs, and/or in assessing whether tariffs should be modified.” 
539 From Sector Inquiry, 2007, supra note 3. 
540 Costello, “Interregional Coordination versus RTO Mergers: A Cost-Benefit Perspective”, 14(2), The 
Electricity Journal (2001), 13-24; Lévêque, Glachant, Saguan and de Muizon, “Comparing Electricity 
Transmission Arrangements. Revisiting the Main Arguments from the Economic Literature to Shed Light 
on the EU 3rd Directive Debate”, Report of Microeconomix for Endesa (2008); Pollitt, “The Arguments 
For and Against Ownership Unbundling of Energy Transmission Networks”, EPRG Working Paper 
0714 (2007), University of Cambridge.  
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border network. The first pillar is the unbundling of the network. Unbundling not only 

aims to ensure a non-discriminatory access to the network but also aims at providing the 

right incentives for TSOs to invest on a regulated basis. The European Commission 

thinks that TSOs must be freed of any influence from vertically-integrated dominant 

companies to develop optimally the European network.541 Recently, as we saw in 

chapter 4, E.ON, RWE, GDF and ENI542 have all been under European Commission 

scrutiny for anti-competitive behaviours linked to their vertically-integrated structures, 

for instance for anti-competitive capacity hoarding, discrimination, excessive pricing, 

eviction from the balancing market or strategic under-investment in the network. The 

second pillar is the creation of ACER. In order to optimize the development of the 

transmission grid at the European level and facilitate a consensual approach to the 

regulation of interconnections, the ACER is to create an institutionalized forum where 

cross-border decisions concerning operation as well as investment will be more easily 

taken. It thus seeks to enable more coordination among national TSOs. 

Prior to 2003 and on only one instance, the Viking Cable between Norway and 

Germany had already obtained an exemption from TPA by the European Commission 

under the Merger Regulation but the procedure needed streamlining. Since the second 

legislative package, private parties can obtain exemptions from national regulatory 

authorities to develop merchant transmission investments for the most risky 

interconnection projects. For example, the interconnector BritNed between Great 

Britain and the Netherlands which should be in operation in 2010 will be a merchant 

line owned by a subsidiary of both the British and the Dutch TSOs. This opportunity 

should remain open in the third liberalization package. For an exemption to the rules on 

TPA and the use of the congestion rent to be granted, the project must fulfil a stringent 

set of conditions concerning among others the impact of the project on competition 

and network externalities, the level of risk involved or its legal form.543 The objective of 

merchant investment regulation is explicitly to arbitrate between short-term competition 

through TPA and long-term efficiency gains through increased investment to facilitate 

the emergence of a truly integrated energy market. From an EU law perspective, the 

                                                 
541 Vertically-integrated here means integration production/transport and not production/resale as in the 
first chapter.  
542 Case COMP/39.315 ENI, European Commission MEMO/09/120 of 19.03.2009. 
543 These conditions will be analyzed further in the next section. 
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exemption test (in particular criterion a, b and f) is nothing else than the effect test 

pursued under EC antitrust law carried out ex ante to provide sufficient legal certainty to 

potential investors. Mirroring parallel provisions in the different gas legislative packages, 

merchant transmission investments in electricity were nonetheless considered a 

relatively minor issue until recently and regulation has been left to national regulatory 

authorities, although the European Commission retains a right to propose amendments. 

Overall, truly independent European TSOs are supposed to develop national 

networks and cross-border interconnections on a regulated basis while merchant 

transmission investments should retain a status of exception.544 In the context of the 

third liberalization package, the European Commission is still seeking to implement a 

strategy devised at the beginning of the liberalization period, sometimes with the 

support of EC antitrust enforcement.545 This strategy reflects the original competition 

models of electricity reform described in chapter 1. However, the politics of 

liberalization has so far been less than amenable to this strategy. 

I.B - The Difficulties Faced by the European Commission to 

Implement this Strategy: Causes and Consequences 

The European Commission faces difficulties to implement this ‘ideal’ 

organization of power transmission activity as some influential Member States are 

strongly opposing the two pillars of its strategy. This new organization would indeed 

imply breaking up national integrated champions and losing a fair share of national 

regulatory sovereignty. The European Commission thus has to seek a consensus which 

compromises the overall efficiency of its action. 

Within the framework of the second legislation package of 2003, still the 

relevant legal framework today, ownership unbundling is not mandatory. Only legal, 

management and accounting unbundling are imposed. Despite the joint efforts of the 

European Commission and the European Parliament, no real improvement on this side 

                                                 
544 DG TREN, Note of Interpretation on Directives 2003/54-55 and Regulation 1228/03 in the 
electricity and gas internal market: Exemptions from certain provisions of the third access regime 
(thereafter the DG TREN notice), January 2004: “The possibility for such exemptions is clearly an exception to the 
general rule of third party access which is the basis of the new competitive market for electricity and gas. Exemptions will 
therefore only be granted on a case-by-case basis.” 
545 See chapter 4 on this. 
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will occur in the third liberalization package and ownership unbundling will be enforced 

only on a voluntary basis. As we saw in chapter 2, a group of Member States led by 

France and Germany refused the proposition of the European Commission to impose 

either full ownership unbundling of the grid or the outsourcing of the grid operation to 

an ISO and managed to include a ‘third way’ where the present provisions on 

unbundling are only a little bit strengthened. The European Parliament and the Czech 

EU Presidency finally reached a long-awaited agreement on the general principles of the 

third liberalization package and on this third option the 23rd of March 2009. 

There are two problems without mandatory ownership unbundling. First, the 

potential conflict of interest with the generation subsidiary is not addressed fully, even 

when the generation arm cannot directly intervene in the decision-making process of the 

transmission company. The objectives of the company as a whole may interact with the 

objectives of the transmission subsidiary in several ways. A TSO whose mother 

generation company has high generation cost may, for instance, be reluctant to increase 

transmission capacity despite the fact that it would yield higher direct profits. Indeed, 

new interconnection may increase competition in the domestic market to the detriment 

of the generation branch which may overall reduce the profits of the group.546 A weakly 

unbundled TSO can also oppose and delay the building of new interconnection 

capacities in different ways. A TSO has to fulfil two main steps before building 

physically a new line. First, a TSO must realise a cost-benefit analysis to evaluate 

whether building a line is technically and economically justified. The cost-benefit 

analysis of a line will be longer when the study is more refined.547 A TSO can then delay 

the construction of a line by arguing with the other TSO about the sensitivity of the 

study for interconnection, especially regarding the assumptions. The second and last 

step before line construction is to obtain the licenses and permits to have the right of 

way and build the line. This step is extremely long and risky for the project and can last 

                                                 
546 Brunekreeft and Newbery, “Should Merchant Transmission Investment Be Subject to a Must-Offer 
Provision?”, 30 (6) Journal of Regulatory Economics (2006), 233-260. 
547 For instance, a probabilistic study is longer to realize than a deterministic one because more data must 
be processed and because the TSO considers a higher number of scenarios for generation cost and load 
evolution. The power lines are expensive investments. It is then justified that there is a risk analysis for 
these investments with a probabilistic study considering different scenarios. Considering the difficulty of 
such a study, a legally unbundled TSO can use this step and multiplies the number of studied scenarios to 
delay the construction of an interconnection. Besides, because of the long lifespan of a transmission line, 
a cost-benefit analysis is very sensitive. 
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up to ten years or more without any guaranty of success.548 A weakly unbundled TSO 

can use this step and deliberately relies on the local oppositions to the building of 

interconnection to prevent effective construction. 

The second problem with only legally unbundled TSOs is that they are more 

complicated to regulate. To compensate the potential conflict of interest between a 

legally unbundled TSO and his mother generation company, a stricter regulation needs 

to be imposed. A stricter regulation would first require a much more comprehensive 

collection of data on TSOs’ conduct, and then to ensure that regulators are sufficiently 

skilled to conclude from these sets of data that TSOs guarantee a non-discriminatory 

and free access to the network and expand the network in an optimal way from the 

social point of view, considering equally the effects on the surplus of all market 

participants. It might be all the more difficult for the regulator to implement such a 

strict regulation that the government sets its powers. Even if the European Commission 

wants to harmonise and increase the regulators’ powers, national governments may still 

be willing to limit their powers to protect the vertical integration of their national 

champions. Eventually, not only the prerequisite of full ownership unbundling is very 

difficult to implement in the current political context, but also it would not be sufficient 

to reach optimal cross-border investments in Europe. Indeed, even fully unbundled 

TSOs may not have the right incentives to invest. This time it is not linked to the type 

of unbundling imposed but to the weaknesses of European regulation on cross-border 

issues.  

The third liberalization package will initiate the creation ACER. This agency is to 

be vested only with a limited degree of discretionary power which will essentially limit 

its action to ‘sunshine’ regulation. The current drafting of the ACER Regulation 

includes a power to grant exemption (Art 8(1)) but this is unlikely to remain in the final 

text and it is hard to contemplate a situation where the ACER could regulate on this 

issue against the will of national regulatory agencies and governments. In addition, the 

current drafting much reinforces the powers of the European Commission which “may 

take a decision requiring the Agency to amend or withdraw the decision to grant an exemption. […] 

The Agency shall comply with the Commission decision to amend or withdraw the exemption decision 

                                                 
548 ETSO, Overview of the Administrative Procedures for Constructing 110 kV to 400 kV Overhead Lines (2006).  
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within a period of four weeks and shall inform the Commission accordingly.”549 This reallocation of 

power to the European Commission appears unacceptable in the current political 

context. Overall, the third liberalization package will provide enhanced possibilities for 

the national regulatory authorities for tackling cross-border issues and cooperating on a 

regional level, but key decisions will remain national and the regulation of exemptions is 

clearly one of them. National regulators will then keep most of their prerogatives. Their 

own political agenda, driven by national interests, may thus easily contradict what would 

constitute the best interest of the European Union as a whole.550  

National regulatory agencies can hamper interconnection investment for two 

reasons. First, a new interconnector will as a rule decrease prices on the importing side, 

but increase prices on the exporting side. The losing side may then be tempted to block 

or to delay the construction of the line551 although the line might be globally welfare 

enhancing.552 The second reason is that national regulators can be reluctant to an 

increase in cross-border capacity because it can induce a decrease in the congestion rent 

perceived by the TSO. This congestion rent is precious to the regulator as it allows him 

to decrease the access tariff553 and to exert ostentatiously its regulatory power. In this 

case, a lack of interconnection capacity may not be a problem for a regulator as no 

investment means no unpopular raise of the regulated tariff and a parallel increase of the 

congestion rent.554 NorNed which links the Netherlands with Norway is an example of 

such a situation. It was initially thought to have a 1200 MW capacity, which was the 

optimal capacity from the social point of view. However, the regulators (respectively 

DTe and NVE) and the TSOs (respectively Tennet and Statnett) finally chose a 600 

                                                 
549 Art 7(6) of the proposed Regulation amending Regulation 1228/2003. The powers of the European 
Commission would also be reinforced on several other issues. On this see Zimmermann and Talus, 
“Regulation of Electricity Markets at the EU Level”, European Energy and Environmental Law Review (2008), 
12-22. 
550 Cohen and Heritier, 2005, supra note 419; Glachant and Lévêque, in Lévêque (ed.), 2009, supra note 4. 
551 On the exporting side, an increase in prices is of course good for the producer but bad for the 
consumer. The regulator being generally biased in favour of customers, it will tend to oppose the 
construction of the line.  
552 De Vries and Hakvoort, “An Economic Assessment of Congestion Management Methods for 
Electricity Transmission Networks”, 3(4) Journal of Network Industries (2002), 425-466. 
553 The reason invoked by regulators being that the current interconnections having being financed out of 
tariff paid by the local customers, it is legitimate that they now benefit from the proceeds of auctions. 
554 De Jong, Knops and Hakvoort, “Merchant Transmission Investment in Europe. Opportunities for 
Private Initiatives in a Regulated Market Segment”, Communication to the 9th European IAEE 
Conference (2006), Florence. 
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MW capacity.555 Therefore the TSOs, whether fully unbundled or not, are also likely to 

have poor incentives to increase interconnection capacity with regulated investments 

due to the national tropism of national regulators. It follows that even with the perfect 

unbundling of TSOs, problems of coordination between TSOs and the national tropism 

of regulators would still hamper the development of interconnection. Within the current 

political context, the current objectives of the European Commission seem very 

complicated, if not impossible, to achieve.  

 

II. – AN INCREASED INTEREST FOR MERCHANT 

TRANSMISSION INVESTMENT BUT WITHIN THE SAME 

REGULATORY MODEL 

The granting of exemptions to the Estlink, Britned and the East West Cables in 

the last few years demonstrates that a new interest for merchant transmission 

investment in electricity is growing in the marketplace and that national regulators, as 

the European Commission, seem favourable to this new way to push forward the 

development of the network. An alternative approach to the lack of regulated cross-

border investment is indeed to allow private parties to invest in transmission assets on 

an unregulated basis. In Europe, merchant transmission investments could even become 

one of the only effective and achievable ways of developing the cross-border network 

given the arguably limited impact of the initiatives currently pursued. The design of 

merchant transmission investments regulation however remains a major challenge for 

EC energy law and regulation.  

This section will demonstrate in a first section that the current law and practice 

of merchant transmission investment regulation suffers from major shortcomings 

essentially due to (i) the drafting of Regulation 1228/2003 and the (ii) current allocation 

of regulatory powers. A second section will then show that it is also heavily influenced 

                                                 
555 Bugten, “Investment Planning in Practice: NorNed”, Communication to the European Transmission 
Investment Conference (2004), Copenhagen; Brunekreeft, “New developments in the Electricity Markets 
in Germany and the Netherlands”, Electricity Policy Forum Spring Research Seminar (2005), University 
of Cambridge.  
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by the early post-liberalization model of development of the network analyzed in section 

1. 

II.A – Regulatory Uncertainty for the Development of Merchant 

Lines in Europe 

Art 7 of Regulation 1228/2003 allows for the possibility of exceptions to general 

rules of TPA in the second liberalization Directive and the Regulation itself. Similar 

rules but with a new allocation of regulatory powers are being prepared in the context of 

the third liberalization package. As of today, two sorts of exemptions can be granted. 

First is the exemption of regulated TPA,556 second is the exemption on the use of the 

collected congestion rent.557 These exemptions mainly concern direct-current 

interconnectors but alternating-current interconnector may also be considered, in 

exceptional circumstances.558 In theory, the exemption can only be granted if the 

conditions set out in Art 7(1) are met.  

The national regulatory authorities of the Member States directly involved have 

jurisdictions over the grant of the exemption (Art 4(e)). The merchant investor will thus 

have to fill applications before each national regulatory authority. Exemptions are to be 

examined on a case-by-case basis and conditions can be attached, for instance on the 

duration of the exemption and the allocation of capacities. The Member States or the 

national regulatory authorities in charge must thus cooperate and find common grounds 

for the grant of the exemption. In the case of a sustained disagreement between them, 

the European Commission does not hold a final decision power and the project cannot 

proceed. However, the European Commission559 retains the right to propose 

amendments or a complete withdrawal of the exemption. When the Member States do 

not comply, the disagreement must be settled through comitology.560 Ex post, EC 

antitrust law may always apply in the case of abuse of a dominant position or unlawful 

                                                 
556 Exemption of Art 20 and 23(2), (3) and (4) of the Directive. 
557 Art 6(6) of Regulation 1228/2003. 
558 Art 7(2) and (3) of Regulation 1228/2003. 
559 DG Comp assists DG TREN for the competition analysis of the exemption. See on this Talus, 
“Statutory Monopolies in EC Energy Law”, 14(6) Utilities Law Review (2006), 256-262. 
560 In case the exemption is not granted by the national regulators involved, the European Commission 
will not be notified. 
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concerted practices between the joint owners but antitrust powers have so far never 

been used on a merchant line exempted under the Art 7 procedure. 

In the gas sector, where we have more experience, the lack of consistency 

among decisions taken in different Member States561 led the European Commission to 

publish an interpretative note with a view to helping both regulators to enforce the law 

and market players to anticipate it.562 This document shows the difficulties of 

streamlining a regulatory regime able to ensure both predictability and accuracy. The 

problem is arguably even stronger in the electricity sector where the lack of precedents 

contrasts with the dozen of decisions already taken in the gas sector. This regulatory 

uncertainty raises serious concerns in a sector where the predictability of regulation is 

crucial to stabilize market players’ expectations and hence allow them to sink high fixed-

cost investment for transmission.563 Indeed, the cost of financing for merchant lines in 

electricity is typically much higher than in gas, except for the big international pipelines 

such as Nabucco. Beyond the lack of precedents, this section shows that the lack of 

legal certainty comes from the current drafting of the Regulation as well as the 

allocation of regulatory powers on exemptions. 

II.A.I - The Methodology to Examine Applications for TPA Exemptions in the 

Electricity Sector 

The first source of uncertainty for merchant investors comes from the 

methodology to examine applications for exemptions. In practice, the exemptions can 

only be granted under the conditions listed in Article 7(1) of the Regulation. These 

conditions read as follows: 

                                                 
561Van der Vijver, “Exemptions to Third Party Access for New Infrastructures in the European 
Community Gas Sector - the Exception that Defies the Rule?”, 29(4) European Competition Law Review 
(2008), 229-237. 
562 DG TREN Notice. This interpretative note also has relevance for electricity but in 2004, the regulation 
of exemptions was essentially a gas problem. The problem of the unequal treatment of investors by 
regulators across Europe has been highlighted for the gas sector by ERGEG (in ERGEG Conclusion 
Paper, Cross Border Framework for Electricity Transmission Network Infrastructure, Ref: EO7-ETN-01-03 (2007)): 
“These varying practices can lead to diverging framework for competition in Member States and therefore pose a barrier to the 
single competitive European market for natural gas. As a result, investor could be incentivized to invest where exemptions 
are most easily granted and conditions are most favorable, rather than where infrastructure is actually needed. Ensuring 
consistency in the regulators’ approach would contribute to avoid “forum shopping” by investors and would also ensure equal 
treatment of investors.” 
563 Carruth, Dickerson and Henley, “What do We Know about Investment under Uncertainty?” 14 (2) 
Journal of Economic Surveys (2000), 119-154. 
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“(a) the merchant interconnector should enhance competition in electricity supply; 

(b) the level of the risk is such that the investment would not take place unless the exemption is granted; 

(c) the interconnector must be owned by a person legally separate from the TSOs; 

(d) charges must be levied on users of the interconnector; 

(e) since the start of the European electricity liberalisation, no part of the capital or operating costs of the 

interconnector has been recovered from any component of the network tariffs; 

(f) the exemption is not to the detriment of competition or the effective functioning of the internal 

electricity market or the efficient functioning of the regulated systems to which the interconnector is 

linked.” 

Originally, Art 7(1) was conceived as a test, which meant that each and every 

criterion had to be fulfilled. The regulatory practice in the gas sector has shown that it 

has not always been the case and that a balancing exercise is conducted in practice.564 

We have seen in chapter 3 the difficulties of the exercise. In electricity, the following 

statement from ERGEG for instance shows that regulators are willing to follow a 

similar path: “Regarding the risk criterion, ERGEG notes that this must be assessed in the overall 

context of the provisions for the exemption requirements and the details of the exemption application 

under consideration.”565 Conditions (c) to (e) do not raise specific problems of monitoring, 

except maybe for the gathering of data. Condition (c) follows the usual unbundling 

rationale and (d) similarly makes sure that cross-subsidization does not occur in the case 

of investment by a TSO. Condition (e) contributes to imposing that the merchant 

investor takes the full commercial risk of its investment. In these respects, they appear 

to go in the right direction.  

However, criteria (a), (b) and (f) are much more problematic. Criterion (b) does 

not indicate how to assess the risk of the project and even less how to use a sliding scale 

where the duration of the exemption would increase with the risk profile of the 

project.566 No mechanism to reassess the duration of the exemption according to the 

                                                 
564 Van der Vijver, 2008, supra note 561. 
565 ERGEG Conclusion Paper, 2007, supra note 562. 
566 For more on this, see the Knops and De Jong, “Merchant Interconnectors in the European Electricity 
System”, Working Paper (2007). 
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evolution of the risk profile of the project is included either. Criteria (a) and (f) are even 

more problematic and tend to overlap. The fact that the merchant line should both 

enhance competition and not be detrimental to it leads to confusion. In gas, the same 

provisions led national regulators to systemically favour criterion (f), so the least 

restrictive. This contradicts the spirit of the exemption test, very much embedded in 

condition (b), which was thought since inception to be a necessity test, namely that the 

exemption would be granted only if indispensible for the project to proceed.567 Criterion 

(f) is also problematic as the regulator might not have sufficient knowledge to assess the 

potential negative externalities on the network on both sides.  

Turning to the applicability of condition (a), we cannot but notice that this 

criterion requires an excellent understanding of the competition dynamics of 

decentralized electricity markets. The competition effects will mainly depend on who is 

doing the merchant lines and how the capacity is allocated. This should be the main 

concern in an exemption test, before criterion (b), given the low development of 

interconnections.568 It is actually doubtful that the wording of Art 7(1) enables national 

regulatory authorities to minimize regulatory and error costs while ensuring a fair degree 

of predictability to market players. Overall, for criteria (a), (b) and (f), it is not clear 

which relevant facts must be taken into account and how to combine them. If a 

balancing must be involved, this would be a highly tentative exercise as is well known in 

EC Competition law. As we will see in the next sub-section, regulatory uncertainty does 

not only come from the wording of Art 7 but also from the current allocation of 

regulatory powers for exemptions. 

II.A.II - Consequences of the Current Allocation of Regulatory Powers on Legal 

Certainty 

The lack of precision of the Art 7 procedure could be mitigated by the presence 

of a single enforcer. This is however far to be the case as each national regulatory 

authority retains jurisdiction on its own national territory and cross-border 

infrastructure must be regulated by consensus between the regulators involved. For a 

cross-border infrastructure, the fact that companies must deal with as many regulators 

                                                 
567 Van der Vijver, 2008, supra note 561. 
568 On a similar line, see Jones, 2006, supra note 219. 
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with their own agendas as there are countries involved increases substantially the 

regulatory burden on firms. The fact that the European Commission retains the right to 

ask the regulators to amend their decisions within two months only partially limits the 

risk of inconsistencies as the European Commission has so far only very scarcely used 

that right and regulators retain the final decision.569 The two main sources of uncertainty 

with the current allocation of regulatory powers is the risk of inconsistent application of 

the rules laid down in Art 7(1) and the risk that the agendas of national regulators 

interfere with the objectives of the law. The fact that, in some Member States, the 

power to grant exemption still involves approval by the government has also been 

pointed by ERGEG as contributing to legal uncertainty.570 

The practice of exemption regulation in the gas sector has demonstrated that 

these risks indeed do occur. First, national regulatory authorities have generally tended 

to be very lenient with the granting of exemption. In fact, all exemptions have been 

granted with very long durations, except in Gate571 for which the exemption was limited 

from 25 to 20 years. Some commentators have been speaking about a ‘regulatory 

competition’ and its inherent risk of ‘race to the bottom’, which means that regulators 

would grant the TPA exemption with too lenient conditions to avoid having the project 

relocate in a competing country.572 Ofgem even stated in Dragon LNG that it is trying to 

establish “the most favourable regulatory scheme”. As we have seen in the last section, 

the incentive scheme of regulators is very different in electricity but similarly exemptions 

might not be regulated to the benefit of the European market as a whole.   

Second, the level of precision of the methodology used as well as the 

interpretation of criterion substantially diverged among countries. The drafting of the 

law and the conditions chosen opened the door to such outcome. The UK, having more 

experience, followed the most structured analysis and published lengthy decisions. It 

also took wider relevant markets. Decisions released by national regulatory authorities 

also demonstrated a general lack of transparency as most criteria are not analyzed openly 

                                                 
569 Jones (in Jones, 2006, supra note 219) as official of the European Commission, acknowledges that the 
European Commission will not be able to oppose Member States during the comitology procedure. 
570 ERGEG Conclusion Paper, 2007, supra note 562. 
571 We recall here that all decision files for exemptions are available on the website of DG TREN. 
572 Van der Vijver, 2008, supra note 561. 
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and no public document clearly spells out the approach undertaken.573 However, if 

exemptions have all been granted, it does not mean that conditions have not been 

imposed. Among the most important remedies, diverse national regulatory authorities 

such as Ofgem and AEEG have imposed an absence of TPA exemption on reverse 

flows, UIOLI and regulatory monitoring at scheduled dates.  

To conclude, the regulation of TPA exemptions does not avoid the usual pitfalls 

of competition policy in deregulated European energy markets which lies in the lack of 

predictability of regulation and an ‘announced’ case-by-case approach which does not 

seem to deliver efficiency through tailored solutions. There is thus a need to clarify the 

criteria and exemption procedure under Art 7 of Regulation 1228/2003.574 This is all the 

more detrimental to market players in view of the fast evolutions of both the sector-

specific legal framework and the market environment in general. This is thus detrimental 

to final consumers in a sector where the ability to commit in the long-term is crucial to 

ensure a socially beneficial level of investment.  

In addition, there is a risk that the competition analysis will be biased by national 

interests and thus does not reflect the interest of the European Union as a whole. The 

current powers of the European Commission do not seem able to counter-balance this 

potential bias. It has also been pointed out that when the European Commission does 

not oppose the granting of an exemption, it generally let the 2 month period lapse 

instead of providing a well-founded decision, which does not contribute to the 

efficiency of the exemption process.575 With regard to the structural under-investment in 

network capacity which the European Union is facing, the legal uncertainty currently 

perceived in the market place becomes a major issue. The other issue is also the 

accuracy of the competition analysis, in particular who will be able to build merchant 

lines. The next section shows that TSOs, either incumbents or new entrants, will be 

favoured over generators.  

 

                                                 
573 See for instance the ERGEG Survey, Treatment of New Infrastructure: European Regulators’ 
Experience with Art. 22 exemptions of Directive 2003/55/EC”, Ref: E07-TNI-01-04 (2007). 
574 On the same line see the ERGEG Conclusion Paper, 2007, supra note 562. 
575 See ERGEG Survey, 2007, supra note 562. 
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II.B - A Revived Interest for MTI but Within the Same Regulatory 

Model: MTI as a ‘TSO Business’ in Europe? 

Pursuing a competition analysis of an exemption application requires first and 

foremost looking at who is the applicant and to whom the capacity will be allocated. We 

saw in chapter 3 that, for long-term supply contract for instance, duration does not 

matter much from a competition point of view. What matters is who the contractors 

are. Dominance thus tends to matter more than conducts as the competitive effects of a 

given business conduct is generally dependent on the extent of market power. This 

reasoning, as we will see in details in the remaining of this chapter, also holds for the 

competition analysis of merchant transmission investment.  

Even if the identity of potential recipients of exemptions does not flow 

automatically from Regulation 1228/2003, recent experiences seem to indicate that both 

incumbent and pure new entrant TSOs576 will be granted exemptions provided they 

meet the other criteria of Regulation 1228/2003, but that dominant generators will be 

excluded, thereby ruling out their main opportunity to obtain long-term access rights to 

the network.577 BritNed, which will link the network of Great Britain and the 

Netherlands, was for instance granted an exemption even if it is owned by a subsidiary 

of both the British TSO National Grid and the Dutch TSO Tennet. Similarly, the East 

West Cable will link the network of Great Britain and of the Republic of Ireland. It is 

owned by a pure new entrant TSO and received an exemption.  

However, the situation is likely to be different for generators. Merchant 

transmission investments are very capital-intensive and it is thus unlikely that a true and 

small new entrant in generation will be able to carry out such a project. TSOs will be 

allowed and probably encouraged to use open seasons,578 as we saw in gas, but a 

                                                 
576 We call ‘pure’ new entrant TSOs market operators without any business interest in generation and 
retail in the markets linked by the interconnector. 
577 This thesis does not argue here that, as a result of this analysis, legal uncertainty is lowered. On the 
contrary, legal uncertainty still exists for other categories of applicant. What is argued here is that there is a 
discrimination against one category of potential applicant and that this discrimination is not grounded in 
sound economic principles. 
578 DG TREN notice, 2004, states: “Normally it will be expected that developers seeking exemptions will have, as far 
as possible, given other parties an opportunity to gain access to the new facility at the planning and feasibility stage, for 
example through an open season procedure. Alternatively, developers should create the possibility for a minimum level of third 
party access to the new infrastructure under the rules of the Directive for a certain proportion of its capacity.” Open season 
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remaining uncertainty concerns the right of dominant operators to participate in these 

open seasons, and in particular to undertake merchant transmission investment 

themselves. True, the Estlink cable between the Baltic and Nordic markets involves two 

incumbent generators from both sides but this project rather follows a security of 

supply rationale579 to limit the Baltic States’ dependence to Russia and cannot be 

considered as a commercial project. Moreover, the exemption is only 5 years as 

compared to 20/25 years in the other cases and the project will recover a regulated 

status in 2013.580 The following points also tend to converge towards the fact that 

incumbent generators will be prevented from investing in merchant lines.  

The DG TREN has clearly stated in its interpretative note of 2004 that “it will be 

expected that exemptions cannot apply where an existing dominant position is created or reinforced or 

where the granting of an exemption reduces the scope for diluting existing dominant positions”. The 

Notice then goes on as follows: “With regard to the requirement (a) that the investment must 

enhance competition in electricity (gas) supply, it is difficult to conceive of a case where an exemption 

could be granted to a new piece of infrastructure that was wholly or partly owned, controlled or likely to 

have a significant amount of its capacity allocated to a dominant player in one of the markets affected. 

Of course if the project is conducted by an incumbent from another Member State, this causes fewer 

concerns.” These statements follow the rationale of the essential facilities doctrines as 

currently applied in the European Union.581 In the gas sector where we have more 

experience, exemptions have indeed only concerned non-dominant players, except for 

transcontinental pipelines. Some national regulators, for instance the Italian EEG, also 

repeatedly stated that dominant firms will not in principle benefit from an exemption.  

Second, we have seen in the last chapter that for already existing and amortized 

interconnectors with long-term priority access rights owned by dominant firms, the 

European Commission and the ECJ have been particularly rigid with dominant 

operators as they systemically deemed long-term priority access rights signed before 

                                                                                                                                          
is thus a form of TPA access. ERGEG follows this interpretation, for instance in ERGEG, 2007, supra 
note 562. The ‘alternative’ option is auctions for long-term reservations (so without equity investment) 
and the congestion management method to be applied is UIOLI. 
579 Piebalgs, “Energy Security in the Baltic Sea Region”, Speech at the Baltic Sea Regional Business 
Forum, 3 June 2008. We note that the security of supply rationale was important for the Baltic States but 
for Nordic states the objectives was mainly to obtain cheaper electricity from Estonia.  
580 The cable will actually be re-purchased by the TSO’s and become a normal infrastructure project. 
581 See chapter 4. 
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liberalization to be abuse of a dominant position and required that 100% of capacities 

be freed up. The last chapter has also shown that, to bypass the limits of the sector-

specific regulatory framework described above, the European Commission is using its 

power under EC antitrust law to force dominant incumbents to divest their 

transmission arms. It is thus hard to imagine the European Commission support 

incumbent generators who would like to monopolize the network through merchant 

transmission investment while pursuing its current antitrust policy.  

In the current context, a strong suspicion against former incumbent generators 

is displayed, especially as regards their vertical integration in transport. It is therefore 

most likely that the incumbent generators will be excluded from the exemption process 

and that merchant transmission investments will be restricted to incumbent and new 

entrant TSOs, with or without open seasons, except in specific cases such as Estlink. 

Their choices appear logical in view of the theoretical economic model of competitive 

reform that the European Commission has been trying to implement since the 

beginning of liberalization and which advocates letting TSOs in charge of the 

development of the network.  

The remaining of this chapter will however show that the current regulatory 

choices incrementally being made, if they are confirmed, are largely misguided. Indeed, 

once the principle of merchant transmission investment is accepted, the incentive 

schemes of the different market players change and so does the welfare effects of their 

actions. 

 

III. – DOMINANT GENERATORS SHOULD BE ALLOWED TO 

DEVELOP MERCHANT LINES 

This section argues that an improvement of the European Commission‘s 

strategy for developing interconnection is possible despite the current shortcomings of 

the regulatory framework. It first demonstrates that restricting merchant transmission 

investment to TSOs is likely to yield limited efficiency gains. It then studies the current 

incentives of generators to build merchant lines. It last pursues a comparative 

competition analysis of merchant transmission investment by TSOs and generators and 
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shows that letting dominant generators invest in merchant lines is likely to be a superior 

solution. 

III.A – Merchant Transmission Investment as a ‘TSO Business’ 

Leads Only to Limited Efficiency Gains 

A careful competition analysis of merchant transmission projects undertaken by 

TSOs shows that they are likely to yield limited improvement compared to the current 

situation and have potentially strong perverse effects on competition.582 Merchant 

transmission investment undertaken by TSOs, and especially weakly unbundled TSOs, 

are unlikely to substantially improve welfare. The main reason is that, when a TSO 

considers this investment, he will not try to maximize welfare but its own profit. This 

profit is based on the congestion rent and the incentive provided by the congestion rent 

is misaligned with social welfare (see table 18 below). This misalignment has three 

consequences.583 

First, merchant transmission investments by independent or incumbent TSOs 

lead to under-sized transmission investment with a capacity around half the optimal 

level.584 The rationale of allowing merchant transmission investment being to increase 

cross-border capacity and thus competition, this is a major drawback. This happens 

because a merchant investor defines the size of the investment in order to maximise its 

profit through the congestion rent, while the transmission capacity is optimal (from a 

social welfare point of view) when the overall costs of the system is minimal, i.e. that 

generation and transmission costs are jointly minimised. When generation and 

transmission costs are minimized, the congestion rent is far smaller than when the 

merchant TSO investor maximises his benefit. The processes of dimensioning NorNed 

and BritNed are good examples of situations where the TSOs alone, or with the 

                                                 
582 This argument assumes that ‘perfect’ competition for the development of the network does not exist 
(in which case welfare would be maximized). This is indeed the case in practice mainly because of 
indivisibility and economies of scale constraints which make a second merchant investments in the same 
cross-border transport market unlikely and most of the time infeasible in the short to medium term. 
Other reasons such as the difficulty to obtain exemptions and the small number of potential investors 
(given the risks involved) also concur to create imperfect competition conditions. Consequently, it is even 
more important for regulation to ensure that the incentives of the merchant transmission investor are 
aligned as closely as possible with social welfare.   
583 Only the first consequence for new entrant TSOs. 
584 Stoft, “Problems of Transmission Investment in a Deregulated Power Market”, in Lévêque (ed.), 2006, 
87-130. 
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agreement of regulators, finally opted for transmission capacity that maximises the 

congestion rent.585  

Second, the current policy gives incentives to incumbent TSOs to build 

merchant line instead of regulated line. This is thus a new opportunity given to TSOs to 

abuse market power.586 Indeed, performance-based regulation incentivises the TSO to 

build (regulated) transmission capacity close to the optimal situation while limiting rent 

extraction. Inversely, as we have just seen, the capacity of merchant line is far smaller 

than the optimal capacity because the TSO then focuses on extracting a maximal 

(congestion) rent. Considering these two possibilities, a TSO willing to extract a 

maximal rent is unlikely to choose a merchant investment, even if the capacity is far 

from optimal from a social welfare point of view. 

Figure 18: An Example of Variation in Congestion Rent and Social Welfare according to the 
Interconnector Capacity between Two Zones  

 

 

 
 

                                                 
585 See Bugten, 2004, supra note 555 and Brunekreeft, 2005, supra note 529, for NorNed; and Brunekreeft 
and Newbery, 2006, supra note 546, for BritNed. 
586 Joskow in Lévêque (ed.), 2006, supra note 85. 
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Lastly, an incumbent TSO is likely to have incentives to manipulate the dispatch 

of electricity flows so as to increase profits on the merchant line. Indeed, the incumbent 

TSO may have fuzzy incentives to deal with possible network externalities created by 

new merchant lines to the best interest of society, despite legal unbundling. We see here 

than one of the major lessons from 20 years of liberalisation analyzed in the first 

chapter, the necessity of implementing the complete model of competitive reform, is 

once again not followed. Allowing merchant transmission investment, which is perfectly 

justifiable from a theoretical perspective, yields negative results when the weakly 

unbundled TSOs are also allowed to invest on a merchant basis.  

Similarly, the sixth criterion of Regulation 1228/2003, which is intended to 

prevent transmission investment with negative network externalities, is complicated to 

apply as there are asymmetries of information between the TSO and the regulator. 

Incumbent TSOs are the only ones to have expertise to measure negative effects of new 

transmission investments on network security and may thus abuse their dominant 

position by refusing competing merchant projects on false grounds. The inherent 

conflict of interest existing when regulation lets regulated TSOs with the opportunity to 

invest in merchant lines may lead to straight, but hardly detectable, discrimination 

against new entrants. A possible solution is again to rely on the ISO model.587 Indeed, if 

the ISO model is imposed, this conflict of interest disappears and the owner of the 

network assets should be allowed to develop merchant transmission investments. 

However, this model has little chance to be made legally compulsory in Europe in the 

near future.  

For these reasons and to avoid socially detrimental loop flow effects, merchant 

transmission investment should at least be strictly restricted to direct current (DC) lines 

in Europe.588 We note here that the European Commission seems to be on the same line 

when its states that “it [is] difficult to conceive of exemptions for AC interconnectors which are 

                                                 
587 Brunekreeft, 2005, supra note 529. 
588 The DC technology, as compared to the AC technology, makes electricity flows more easily 
controllable and connecting a DC line to the grid is close in terms of network effects to connecting a 
power plant or an industrial site. On this, see Brunekreeft, 2005, supra note 529. Moreover, a new 
technology, the VSC HVDC technology (Voltage Source Converter High Voltage Direct Current), is 
currently maturing. It would in addition to make flows controllable offer system services valuable for the 
TSO. On this see Buijs, Cole and Belmans, “TEN-E Revisited: Opportunities for HVDC Technology”, 
Paper accepted for the EEM Conference (2009) Leuven.       
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subject to unattributable loop flows.”589 These elements also show that under-investment in 

cross-border network infrastructure is far from only being a problem of financing which 

could be addressed by increasing the TEN-E funds.  

A strategy relying on merchant transmission investment mainly built by TSOs 

thus does not appear entirely convincing. With the current dash for generation 

investment, some generators may currently have more incentives to develop 

interconnections on a merchant basis. Merchant transmission investment regulated 

solely as a ‘TSO business’ will not allow benefiting from this opportunity to boost 

simultaneously transmission and generation investments, and ultimately competition and 

welfare.  

III.B - Incentives of Generators to Build Merchant Lines in Europe 

By preventing dominant generators from investing in merchant lines, the 

European Commission does not take into account the window of opportunity created 

by the on-going changes in cost conditions currently occurring in European energy 

markets. These changes are giving strong incentives to some generators to invest and to 

build merchant lines. On the one hand, some countries and energy companies are 

committing to a renaissance of the nuclear technology. On the other hand, the costs for 

fossil fuels are thought to follow a volatile but rising trend in the medium to long term, 

even if projections are uncertain.590  

This situation will give classical opportunities for arbitrage between countries 

with different mix of generation technologies. The rebirth of nuclear energy in some 

countries will give advantages to their national operators while renewable energies in 

other countries will not suffice to cover the needs of power.591 By chronological order, 

Finland, France, the United Kingdom and Italy have all announced their willingness to 

allow the construction of new nuclear power plants. Companies with the nuclear 

advantage may then want to export it in other countries where they are implanted to 

compete against local incumbents that are more dependent on fossil fuels and 

                                                 
589 DG TREN notice (2004). 
590 Energy Information Administration, Annual Energy Outlook - Early Release (2008). 
591 The lack of interconnector capacity is recognized by the European Commission as a barrier to 
investment in renewable energy for instance in its Green Paper Towards a Secure, Sustainable and Competitive 
European Energy Network, COM(2008) 782 final. 
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renewables. Besides, since the national decisions of re-launching the atomic energy are 

not simultaneous, there may even be inter-temporal arbitrages between countries 

favourable to the nuclear power. These changes in cost conditions and the increasing 

antitrust scrutiny on domestic long-term contracts from the European Commission 

(chapter 3) combine to create new incentives for dominant generators (and some big 

industrial consumers) to invest in the network and secure their investments by 

contracting abroad. Merchant transmission investment by dominant generators thus 

deserve a more thoughtful competition analysis than what is currently pursued. 

III.C - Discussion on the Size of Merchant Transmission 

Investments Built by Generators 

Merchant lines built by generators may also suffer from under-sizing. The extent 

of under-sizing will depend on the generator having and exerting market power. 

Generators with low costs have strong incentives to export power in zones where prices 

are set by thermal plants with higher marginal costs. However, they have to balance 

these incentives with the effect of increasing interconnection capacity on their market 

power on both sides of the line. First, we consider a situation where the generator which 

builds a merchant line has no market power, neither in the zone where it is located nor 

in the destination market. Then, we will consider the opposite situation studied by 

Sauma and Oren,592 i.e. when the generator which builds a merchant line is dominant in 

his domestic area, not an unrealistic situation in the European Union.  

First we consider a situation where a cheap generator is in a zone with no 

market power593 (because of strong regulatory scrutiny for instance) and wants to export 

power. He then has the right incentives to build a merchant transmission investment 

with an optimal capacity. To explain this, think that its profit function is described by 

the sum of the revenue earned in its home market and the revenue earned in the 

destination market, minus the sum of its generation investment cost, operational 

generation cost and transmission investment cost. Since we assume this cheap generator 
                                                 
592 Sauma and Oren, “Do Generation Firms in Restructured Electricity Markets Have Incentives to 
Support Socially-Efficient Transmission Investments?”, Energy Economics, forthcoming. 
593 There is also the case of a generator with no market power in the fringe of a monopoly in an exporting 
zone willing to invest in transmission. At worst, this generator without market power then invests in 
transmission as the generator with market power would do (cf. Sauma and Oren, 2008, ibid, and next 
paragraph). 
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has no market power, he cannot influence its revenue. His objective is thus only to 

minimize his costs. When he integrates generation and transport investment decisions, 

he behaves as a benevolent integrated utility. As a consequence, cheap generator within 

a zone with no market power will choose an optimal capacity for a merchant line.  

Now we consider a situation where a cheap generator has market power. Sauma 

and Oren studied what are the incentives for the generator to support socially-efficient 

transmission investment in this situation. They consider a two node network with one 

generator and load at each node. Only one node has access to cheaper generation. Each 

generator can use its market power and can so behave as a monopoly on the residual 

demand when his zone is isolated by congestion. Sauma and Oren study the incentives 

for generators to invest in transmission for small values of capacity when congestions 

exist.594 In this framework, Sauma and Oren show that a generation firm who is net 

exporter has all the more incentives to fund and support socially-efficient transmission 

investments that he holds more of the property rights on these new transmission 

investments. Indeed, because of the property rights that the generator owns on 

transmission capacity, he is more likely to sacrifice some profits from market power in 

order to increase the profits he receives from the transmission property rights he holds. 

The analysis done by Sauma and Oren however does not allow concluding with 

certainty whether under-sizing is worst in the case a dominant generator with market 

power builds a merchant line or in the case of a TSO. There is however in their view a 

presumption that under-sizing will be alleviated when the investment is undertaken by a 

generator and we will see in the next section that other benefits also accrue. 

III.D - The Benefits of Merchant Transmission Investments by 

Dominant Generators 

If dominant generators are authorized to build merchant lines in Europe, 

beneficial impacts may go beyond our first analysis of welfare. Of course, merchant lines 

promoted by dominant firms retain the usual positive effects of any new increase in 

network capacities, especially on security of supply and its efficiency-enhancing aspects 

                                                 
594 Sauma and Oren study also another range of transmission capacity when transmission capacity is high 
enough so that the network is not congested. Obviously in this situation, the generators have no 
incentives to invest in transmission capacity as increasing it does not modify their benefits. 
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and ultimately on the political goal of a deeper integration of the European single 

market. In this subsection, we show that other benefits may be expected, especially as 

concerns high-fixed cost generation investments.  

First, a welfare-increasing effect emerges because generators may have more 

information than TSOs on opportunities of arbitrage between national markets. TSOs 

tend to stay within their national or regional boundaries while generators are 

increasingly present in a high number of national markets through mergers and 

acquisitions. They can thus have a better understanding of the evolution of market 

conditions than TSOs and better anticipate future price differentials. We can then hope 

that generators will be able to uncover new opportunities for merchant transmission 

investments. 

The second welfare-increasing effect of the merchant lines built by generators is 

probably the one that has the more consequences as it is related to generation 

investments. This argument directly relates to their need to obtain longer-term access 

rights to interconnection depicted in the precedent chapter. Some generators may be 

willing to commit in a merchant line to secure partly or completely capital-intensive 

investments with long term supply contracts outside their domestic area. As we saw in 

chapter 1, generators generally use long-term supply contracts to secure capital-intensive 

generation investments as the greater the fixed costs are, the greater are price and 

quantity risks. Without long-term contracts, the investors are incentivized to choose less 

risky investments, even if they are more expensive (considering all costs, both 

investment and operational ones). With contractual arrangements and so less risk, the 

generation investors have better incentives to choose the optimal generation mix from 

the society point of view.  

As we saw in chapter 3, the European Commission’s position regarding long-

term supply contracts is contrasted, especially for electricity incumbents who want to 

secure investments with long-term supply contracts in their own countries because of 

the related risks of customer foreclosure effects. Contracting abroad could be an 

alternative strategy where customer foreclosure would be unlikely in most cases. 

Nonetheless, as we saw in chapter 4, this strategy currently encounters a major obstacle 

as long-term supply contracts across borders would require parallel long-term priority 
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access right to interconnection, which are only available with a maximal duration of one 

year in the best case. Therefore, the only way for generators to have long term access to 

the interconnections is either to win an open season on a merchant line built by a TSO 

or to build its own merchant line.  

As a consequence, a positive effect of letting dominant generators obtain long-

term access to the network is not only that it facilitates investment and thus contributes 

to long-term generation adequacy, it is also that it may contribute to fuel mix diversity 

by facilitating investments in base load technologies such as nuclear or coal. A 

secondary consequence is that long term supply contracts channelled through a 

merchant line should be analysed as any other long term supply contracts and such 

contracts will only raise competition problems in rare cases where the exporter is 

dominant in the destination market as well.595 Overall, better integrating policies 

regarding long-term supply contracts and merchant transmission investments would 

enable European competition authorities to limit customer foreclosure, a major problem 

in European electricity markets, while facilitating the high-fixed costs investments much 

needed for the security of supply of Europe.  

Two other benefits, which would also apply to merchant transmission 

investment built by new entrant TSOs, must also be noted here. First, for any 

transmission investment, an exempted network investment is realized sooner than a 

regulated one.596 This is because in an uncertain environment it is hard for a regulator to 

commit to the long-term on the remuneration of risky investments. The network 

operator anticipates this lack of commitment from the regulator and delays its 

investment until it is less risky. There is indeed less risk of regulatory hold-up with an 

exempted merchant line, though some risk always remains. By cancelling this delay, 

investment may be sunk sooner. 

 Second, letting generators invest in merchant lines creates competition for the 

development of the network. For the moment, almost only incumbent TSOs invest in 

transmission capacity. And up to now, they have never truly competed with each other 
                                                 
595 We recall here that, in case the long term supply contracts would be with the producer’s own local 
distribution subsidiary, EC antitrust law could not be infringed as it does not apply to intra-firm dealings 
596 Gans and King, “Access Holidays for Network Infrastructure Investment”, 10 (2) Agenda (2003), 163-
178; Gans and King, “Access Holidays and the Timing of Infrastructure Investment”, 80 Economic Record 
(2004), 89-100. 
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but rather cooperated in joint ventures. As a consequence, for the moment, these 

investments are qualified as merchant because they do not rely on the regulated revenue 

and not because there is competition to realise them. These investments without any 

kind of competition thus have a monopolistic dimension. Inversely, investments such as 

the one proposed by Imera597 between France and the United Kingdom brings 

competition for investment in the network. Not only it would be in parallel to the 

existing France-England Interconnector but also the Imera line would compete in time 

with the upgrade of the existing France-England Interconnector by the French TSO 

RTE and from the British TSO National Grid currently under consultation.598 The 

interconnectors of the incumbents TSOs and of Imera are then in similar conditions as 

pipe-to-pipe competition in the gas sector. They should then compete to attract users 

proposing the best transmission service with the lowest price, thus increasing overall 

efficiency. 

This section has shown that allowing merchant transmission investment by 

dominant generators would yield significant welfare benefits. Letting weakly unbundled 

TSOs invest in merchant line might under certain conditions be worse than the original 

problem of under-investment. The problem of pure new entrant TSO is different. They 

suffer the same problem of under-sizing but bring most of the benefits of merchant 

lines built by generators, especially competition for the network and, when open season 

are introduced, they enable generators to obtain long-term access rights to the network. 

The current dash for base-load generation investment also crates incentives for these 

generators to develop interconnection on a merchant basis and this should be seen as an 

opportunity.  

This however holds only if the related opportunities for market abuses can be 

mitigated. The next section addresses how this can be done despite the current 

shortcomings of the European regulatory framework on cross-border issues. 

 

                                                 
597 http://www.imerapower.com/interconnectors/france/france.html 
598 http://www.rte-rance.com/htm/fr/offre/telecharge/consultation_inteconnexions_2008.pdf 
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IV. – HOW TO REGULATE MERCHANT TRANSMISSION 

INVESTMENTS BY DOMINANT GENERATORS? 

This last section studies the potential problems and solutions of letting 

dominant generators engage in merchant transmission investments. It will argue that 

consistently applying a UIOLI mechanism will satisfactorily mitigate potential 

competition problems and that the current allocation of regulatory powers will be able 

to ensure effective compliance. 

IV.A - Applying the UIOLI Principle Consistently  

The last section emphasized the potential efficiency gains of letting dominant 

generators engage in merchant transmission investment as compared to a situation 

where such investment are prohibited. However, it is fair to acknowledge that such 

investment open new doors for market abuse. These market abuses can broadly be 

classified in three categories. 

The first market abuse concerns pre-emptive investment and anti-competitive 

retention of capacities. This relates to the idea that a dominant generator may be willing 

to build a merchant line for strategic reasons and not because he seeks to maximise 

profits under competitive conditions. Pre-emptive investment means that the dominant 

generator may build a merchant line so as to avoid that a competitor does it before 

him599 and thus with a view to controlling cross-border capacities. There is therefore a 

true first mover advantage in merchant transmission investment if discretionary 

withholding of capacities is possible post-investment. Of course, the risk of pre-emptive 

investments will decrease if high diseconomies of scale due to advances in merchant 

lines technology occur in the future. The second competition problem may arise when 

the price differential between the home and the destination markets structurally reverse. 

In this case, the dominant generator may use the merchant line to block competitors 

importing from the former destination market. This thus allows the dominant generator 

to protect its domestic market position if he made a wrong investment decision in the 

first place. A merchant line in this case becomes a defensive investment ex post. Both 

                                                 
599 This is indeed possible due to the indivisibility and economies of scale constraints of cross-border 
transmission investments. On this see fn 583. 
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problems amount to a problem of foreclosure of an essential facility. The last 

competition problem relates to the opportunity given to the merchant line owner to 

manipulate wholesale spot prices in the destination market, especially in the peak 

period.600 This will be possible if the size of the merchant line is substantial compared to 

the size of the destination spot market and if the merchant investor is present as a major 

producer in the destination market.601  

From a technical point of view, these competition problems arise from the 

possibility for the capacity owner of not using his right. Hence, the key condition to 

mitigate these competition problems is to impose to the dominant generator a 

systematic UIOLI provision, i.e. that when the owner of the merchant line does not use 

it he has to release the capacity to a competitor. The key regulatory target must be here 

to ensure transparency, which means ensuring both a reliable and timely access to 

information for potential users on the available capacity at different time horizons. 

Indeed, the foreclosure problem, namely pre-emptive investments, withholding of 

transmission capacities and defensive investments, all exist because the dominant 

generator has the possibility of not using the line. The risk of manipulation of wholesale 

prices in the destination market also arises from the fact that the dominant generator 

entirely controls the line. A strict application of the UIOLI principle would thus avoid 

that an operator limits the size of the daily available transmission capacity between two 

countries for anti-competitive reasons. It would also force the dominant operator to 

bear the full commercial risk of the investment and optimize the benefit for the society 

when price differentials reverse. Even if a cap on the capacity owned by a dominant 

generator on a new merchant investment would have a similar mitigation effect,602 a 

UIOLI provision will fulfil it either way and is likely to have a lesser impact on the 

investment decision ex ante. Indeed, a cap would lead to revenue uncertainty on the 

remaining capacities which would limit incentives to invest. In the case of an association 

of collectively dominant producers, opportunities for collusion and the market abuses 

                                                 
600 Kuijlaars and Zwart, “Regulatory Issues Surrounding Merchant Interconnection”, Dienst uitvoering en 
Toezicht Energie (Office for Energy Regulation), The Netherlands (2003). 
601 These anti-competitive practices have been seen e.g. in California. See McLean and Elkind, The Smartest 
Guys in the Room: The Amazing Rise and Scandalous Fall of Enron (Portfolio Trade, 2007). 
602 Note that imposing a cap seems to become the preferred way to limit abuses of dominance when 
granting exemptions. In Italy for instance, a very stringent cap of 20% has been imposed in the past. If 
these were to generalize, incentives of some major market players to invest in merchant lines would thus 
be limited.  
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depicted above are higher.603 The UIOLI provision is thus even more important in this 

case. 

Efficiency for individual market players and efficiency for society rejoin much 

more than regulatory authorities tend to think in the case of merchant lines developed 

by dominant producers. However, we do not argue here in favour of a complete laissez-

faire with no ex ante regulation or antitrust enforcement whatsoever. On the contrary, 

regulation must be tailored to this specific case and the required tools for this specific 

regulation are already in place. Indeed, the UIOLI provision has been applied in 

different contexts, for instance at the French-Belgian and Dutch-Belgian borders, and 

now needs to be applied more consistently. However, the monitoring of compliance 

with this provision may be problematic since the regulatory framework is especially 

weak on cross-border issues. The problem of enforcement will thus be crucial. The next 

section shows that the current characteristics of the regulatory framework in fact allow 

for a satisfactory mitigation of these competition problems.  

IV.B - The Current Allocation of Regulatory Powers Allows for a 

Satisfactory Mitigation of Competition Problems Created by 

Merchant Transmission Investment by Dominant Generators   

The weaknesses of the current regulatory framework on cross-border issues are 

at the core of the difficulties faced by the European Community for the development of 

the network. The objective is thus to by-pass the limitations of the current framework 

and limit regulatory costs to fully enjoy the benefits of the proposed regulatory 

improvement. The imposition of the necessary condition we defined above requires 

both the constant monitoring of transparency requirements ex ante and a light, 

deterrence-based mechanism to trigger self-enforcement ex post. Indeed, the threat of 

exemptions removal in the case of non-compliance might not be sufficient to deter anti-

competitive behaviours. An efficient regulatory framework for merchant transmission 

investments should thus be based on two pillars which would better take into account 

the respective strength and weaknesses of the different entities in charge of the 

regulation of European energy markets.  

                                                 
603 Joskow and Tirole, 2000, supra note 531.  
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IV.B.I – First Pillar: Monitoring of Transparency Requirements by ACER 

The first pillar should be the ex ante monitoring of transparency requirements by 

ACER. The monitoring of the UIOLI provision could be ensured by national regulators 

but a unique body at the community level will facilitate its implementation. Indeed, 

there is to date little harmonization at EU level of transparency requirements.604 ACER 

such as most European agencies will not dispose of true decision-making powers and 

will be vested with limited advising, monitoring and reporting duties.605 This limitation is 

based on the so-called Meroni606 Doctrine which postulates that an Institution like the 

European Commission cannot delegate to an agency powers it itself does not possess. 

The powers delegated can be neither greater nor different than those granted in the first 

place by primary or secondary EC law. Delegation thus cannot equate with the creation 

of new powers since this would be a breach of the institutional balance. However, all 

powers cannot be delegated. Only strictly defined execution powers can be delegated 

but no political or decision powers. This implies that the delegating entity must conserve 

the decision powers and strictly monitor the powers of the agency.607 The problem then 

becomes to differentiate between technical and truly political powers. The doctrine last 

postulates that a decision of such an agency can only be case-specific and will not have a 

more general value on which firms could rely in other contexts.608  

As a consequence, the future discretionary powers of ACER will necessarily be 

limited except if its powers are explicitly granted by national regulatory authorities.609 

However, the monitoring of transparency requirements is most likely to be considered 

as a technical issue in the sense of the proposed Art 7(1) of the ACER regulation.610 

                                                 
604 Sector Inquiry, 2007, supra note 3. 
605 Generally on the power of European regulatory agencies, see the Draft Inter-institutional agreement 
on the operating framework for the European regulatory agencies, COM(2005), 59 final. For a discussion 
in the context of energy, see Rosenberg, “No Ace to Win the Trick – the Proposed ACER and its 
Influence on EC Competition Law”, 29(2) European Competition Law Review (2008), 512-522 and 
Zimmermann and Talus, “Regulation of Electricity Markets at the EU Level”, European Energy and 
Environmental Law Review (2008), 12-22. 
606 Case 9/56, Meroni &Co Industrie Metallurgiche SpA v High Authority of the European Coal and Steel 
Community, [1958] ECR 11. 
607 From a more formal point of view, delegation necessitates a legal act from the delegating entity and 
cannot be assumed. 
608 These principles are well reflected in the Draft Inter-institutional agreement on the operating 
framework for the European regulatory agencies. 
609 See for instance on this Rosenberg, 2008, supra note 605. 
610 Proposal for a Regulation of the European Parliament and of the Council establishing an Agency for 
the Cooperation of Energy Regulators, COM(2007), 530 final. 
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Indeed, technical decisions under the Meroni doctrine include specialized issues 

following a clearly defined goal and excluding any weighting between conflicting 

political objectives, which is most likely to be case of the monitoring of transparency 

requirements. To make the monitoring by ACER easier and more legitimate, the 

European Commission should adopt guidelines to define specifically the technicalities 

of the monitoring duty and give the power to ACER to decide whether the UIOLI 

principle is complied with or not. The specific design of the UIOLI provision is beyond 

the scope of this thesis but we see much advantage in having the European Commission 

providing guidelines on duration, capacity and the organization of secondary capacity 

trading to allow potential users to effectively use them and a secondary market to 

develop.611 What would constitute an objective justification for capacity withholding will 

also have to be defined ex ante, keeping in mind that transmission assets are usually more 

reliable than generation assets.612 ACER will therefore be able to monitor the consistent 

application of the UIOLI provision.  

IV.B.II – Second Pillar: Ensuring Compliance through EC Antitrust Law 

The second pillar should be based on the antitrust powers of the European 

Commission to fight abuses of a dominant position on the basis of the essential facility 

doctrine, as analyzed in chapter 4. The fact that an exemption has been granted does not 

restrict the application of EC antitrust law,613 as is the case for any European sector-

specific legislation or regulatory action614 and as has been recalled in the recent Deutsche 

Telekom cases.615 The extensive application of the essential facility doctrine currently 

being made by European authorities is a clear advantage in this case. Granting 

exemptions to dominant generators however raises two questions. First, does it infringe 

EC antitrust law per se? Second, is EC antitrust law able to fix the problem in the case of 

                                                 
611 see e.g. the discussion in EFET, Use-it-or-lose-it Principles (2002), for gas. 
612 Brunekreeft and Newbery, 2006, supra note 546. 
613 DG TREN Notice (2004). 
614 Geradin, “The Development of European Regulatory Agencies” 11(1) Columbia Journal of European Law 
(2004/2005), 1-52; Gatto, “Governance in the European Union: A Legal Perspective”, 12 Columbia Journal 
of European Law (2006), 487-507. 
615 See chapter 4 on this. However, EC competition law does not apply in markets not opened to 
competition following derogation. See on this EDP v. Commission where the CFI ruled that the merger 
regulation could not be applied to Portugal which had been exempted under Art 28(2) of the second gas 
Directive. 
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non-compliance with the UIOLI condition? We show that the answer is positive in both 

cases.   

Allowing merchant transmission investments by dominant generators would 

create a position of dominance on the cross-border transportation market, provided the 

merchant line effectively constitutes the relevant market on its own, which appears to be 

the case.616 However, dominance per se is not banned under EC competition law in a 

case where efficiency gains in terms of increased investment and greater market 

integration are involved, which as we saw is the case here. As seen in the last chapter, 

investment, transparency and UIOLI seems to be the three key conditions for 

compliance with EC antitrust law on these questions. Therefore dominant generators 

should not face the risk of uncertain application of EC antitrust law, which in itself 

would deter merchant transmission investment, as long as they respect the conditions 

imposed, i.e. a UIOLI mechanism.617  

However, the non-compliance with the UIOLI principle is likely to constitute an 

unlawful abuse of dominance and would be qualified as a refusal to deal or in certain 

cases excessive pricing. Indeed, retention of transmission capacities will naturally qualify 

as refusal to deal but the setting up of excessive prices for the unused capacity may de 

facto create the same exclusionary effects. Similarly, if the imported electricity is offered 

at a too high price in the destination market, the lack of demand will also result in 

capacity withholding.  

Price issues are never easy to deal with under antitrust law but European 

competition authorities are building expertise on this issue, as has been seen for instance 

in the German wholesale market where E.ON was obliged to commit to divest 4800 

MW of generation capacities to address withholding concerns.618 However, the 

deterrence effect of EC antitrust law should offset this weakness. Indeed, if antitrust law 

is not perfectly equipped to deal with issues such as possible network externalities, 

which should thus be left to ex ante regulation, its ability to sanction should be relied on. 

                                                 
616 See chapter 4. 
617 The only case where EC antitrust law could be infringed seems when there are several promoters for 
the infrastructure which jointly market the capacity, without prior open season. This might amount to a 
hardcore restraint. Another problem may lie in the possible coordination (collusion) in the related markets 
of two generators jointly investing in a merchant line.  
618 Case COMP/39.388 E.ON, O.J. 13.2.2009, C36/8. 
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To date, national competition authorities do not have jurisdiction on cross-border issues 

and their deterrence effect is also not as strong as the one of the European 

Commission. The European Commission can and thus impose heavy fines,619 up to 

10% of a company’s total revenues, which is increasingly ensuring a strong deterrence 

effect. The recent E.ON and RWE settlements have also shown that incumbent 

generators prefer bargaining satisfactory solutions with the European Commission than 

going through an uncertain and potentially very costly court trial.  

Nowadays, the allocation of energy regulatory powers in the European Union is 

increasingly biased in favour of the ex post enforcement of EC antitrust law, as has been 

shown in the course of this thesis. The European Commission should thus clearly and 

publicly state that it will enforce EC antitrust law in the case of non-compliance with the 

UIOLI condition. We also note here that the Advocate General in VEMW620 judged 

that the UIOLI mechanism, which applied to the grandfathering rights of SEP, 

concurred to the fulfilment of the proportionality criteria under Art 86(2). This should 

also be true to ground objective justification under Art 81(3) and Art 82 EC. Finally, 

allocating transparency monitoring to national regulators and ACER would also provide 

more reliable proofs to ground an infringement of EC antitrust law in the case of court 

trial, especially if objective technical or business justification for capacity withholding are 

previously defined in Community guidelines.  

The strict imposition of the UIOLI principle, coupled with a smart allocation of 

regulatory powers taking account of the respective strengths and weaknesses of 

European regulatory tools seems the best way to go forward with the development of 

interconnection. It would also enable the European Union to benefit from more long-

term supply contracting across borders. This solution shows that complementarities 

must and can be found between the ex ante and ex post parts of the European regulatory 

framework for energy. 

 

                                                 
619 Highly representative of this was when the European Commission imposed a fine of EUR 38 Mns on 
E.ON for the breach of a seal in E.ON’s premises during an inspection. See on this the European 
Commission press release IP/08/108 of 30.1.2008. 
620 Discussed in chapter 4. 
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CONCLUSION: TOWARDS BETTER EX ANTE / EX POST 

COMPLEMENTARITIES TO UNLOCK INVESTMENT IN THE 

NETWORK 

A new model for the regulation of merchant transmission investments in 

Europe should take into account the opportunities brought up by the changes in both 

the energy mix and the evolution of competition tools. The European Union should 

now clearly allow merchant transmission investments by dominant generators and 

implement an enforcement regime based on a clear demarcation between transparency 

monitoring by ACER and antitrust enforcement by the European Commission. Even if 

some doubts remain on the practical implementation of the UIOLI principle in this 

case, the wider benefits in terms of investments, both in transmission and generation, 

and the urgency of the situation require, it is submitted, a stronger approach.  

Having a more integrated approach of competition policy to leverage the 

complementarities between the future ACER and the antitrust powers of the European 

Commission appears as the best way to bring a new impetus to infrastructure 

investment in Europe. Similarly, better integrating policies regarding long-term supply 

contracts and merchant transmission investments would enable European competition 

authorities to limit customer foreclosure, a major problem in European electricity 

markets, while facilitating the high-fixed costs generation investments much needed for 

the security of supply of Europe.  

The theoretical foundations of the current strategy of the European 

Commission could be correct in a different institutional and political context but the 

policy implications are today largely misguided as the specific context of European 

liberalization is not rightly accounted for. Once again, this chapter evidences that for 

regulation to be efficient, the underlying economic understanding must be correct, 

which is not the case in the case of merchant transmission investment. True, allowing 

merchant transmission investments by dominant generators indeed means creating a 

position of dominance in cross-border markets, but as long as potential market abuses 

can be mitigated, this is an acceptable improvement of regulation and the best way today 

to arbitrate between short and long term efficiency criteria on this issue. 
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GENERAL CONCLUSION 

 

The objective of this thesis was to assess the emerging strategy of the European 

Commission on long-term supply contracts in decentralized electricity markets and 

better understand the role of EC antitrust law in the new regulatory regime. The 

overarching conclusion of this thesis is that the European Commission increasingly 

tends to use the antitrust laws as a quasi-ex ante regulatory tool and that this raises 

problems in terms of economic efficiency and legal certainty, let alone political 

legitimacy.  

This thesis has shown that the institutional infrastructure which pre-exists to 

competitive reform shapes the initial implementation of the theoretical economic model 

of competitive reform and creates unexpected economic or technical problems which 

have to be solved ex post. In the European Union, the incomplete transition has indeed 

shaped the problem of long-term supply contracts which appeared as a bi-dimensional 

problem to be tackled differently within and across Member States. However, the 

institutional infrastructure not only creates unexpected problem in the course of 

competitive reform, it also influences the dynamics of regulatory practice.  

The current antitrust strategy of the European Commission is indeed strongly 

influenced by the politics of liberalization. Given the strong opposition of several 

Member States and the resulting deficiencies of the sector-specific regulatory 

framework, especially on cross-border issues, the European Commission is using the 

EC antitrust law to advance liberalization, and thus as a market building tool. This is for 

instance noticeable in its application of the essential facilities doctrine or on the way it 

bargains the advancement of liberalization with the incumbents through Art 9 

commitments. Consequently, the European Commission is de facto taking a quasi-ex ante 

regulatory role in energy under the antitrust laws. Antitrust is thus far to be limited to 

the ex post tool kit and is becoming a constantly on-going process of ‘trial-and-error’ 

which imperfectly clarifies rules over time. Indeed, the general pro-entry bias depicted in 

this thesis may influence the outcome of competition cases in unexpected ways. The 

results of this thesis thus suggest that we are up to a point where the lack of 
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predictability could be more detrimental to market building and social welfare than the 

lack of economic analysis.   

The commitment procedure also allows the European Commission to by-pass 

the constraints of judicial review and extends the level of discretion it enjoys, which 

raise issues of political legitimacy. From an economic point of view, this process of 

building markets through antitrust necessarily leads the European Commission to focus 

on market structure and conduct rather than on market design. This is a risky choice as 

our knowledge of competition dynamics in these sectors is too limited to propose very 

robust and efficient remedies.  

The problem of long-term supply contracts from an antitrust point of view is 

hard to apprehend not only because it is recent but also because no integrated 

assessment of economic theory and the empirical experience has been conducted. We 

thus draw relevant insights from the competition economics of foreclosure, new 

institutional economics, energy economics and the experience of 20 years of 

liberalization worldwide to clarify the trade-offs faced by antitrust authorities on this 

issue. The first conclusion of this assessment is that the theoretical economic model of 

competitive reform as implemented for instance in California was overly optimistic 

about its ability to deliver adequate generation investment and hedging for de-integrated 

retailers, thereby opening prospects for a reconsideration of the role of long-term 

supply contracts in the new market context. Our assessment then showed that long-

term supply contracts have ambiguous effects beyond the traditional trade-off between 

foreclosure and risk hedging and that a serious competition analysis has to take into 

account other competition effects such as collusion and market power mitigation. Most 

importantly, it also showed that with long-term supply contracts ‘the devil lies in the 

details’. Each contract clause can be assessed in different ways and is as important as 

market characteristics for competition analysis. Overall, the policy prescription is in any 

case highly context-specific and antitrust authorities should aim to reach a middle path 

where spot contracting would combine with a satisfactory share of longer-term supply 

contracts and vertical integration, even though economic theory is yet unable to clarify 

what this middle path is and even less how to get there. 
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As the competition analysis of long-term supply contracts is highly context-

specific, it was import to analysis the specific competition conditions existing in the 

European Union. The competitive reform of electricity markets in the European Union 

has taken a more chaotic path than in many other jurisdictions, essentially due to the 

prevalence of national politics and the lack of a legal basis for energy in the EC Treaty. 

The analysis of the Sector Inquiry showed that for both pillars of its competition model, 

vertical de-integration and single market integration, the European Union was stuck in 

the middle of transition. The incomplete transition therefore complicated the problem 

of long-term supply contracts which has to be tackled differently, but not separately, 

within and across Member States due to the low development of interconnectors.  

Within Member States, most European markets are still highly horizontally and 

vertically concentrated and an emphasis on foreclosure might thus be justified. 

However, the European Commission must be able to depart from the ‘textbook’ 

competition model of full vertical de-integration and tailor enforcement to the specifics 

of each market context without undermining unnecessarily legal uncertainty. From a 

more theoretical point of view, the European Commission is thus facing a classical 

trade-off between rule and discretion.  

Across Member States on the contrary, long-term supply contracts generally 

have positive effects on competition absent problems related to transport. However, the 

problem is complicated by the fact that cross-border long-term supply contracts require 

priority access rights of equal length to interconnectors. These long-term priority access 

rights tend to create anti-competitive effects because of the low capacity of 

interconnectors (i.e. physical congestion) and the resulting contractual congestion it 

creates. Consequently, granting new long-term priority access rights, especially to 

dominant and vertically-integrated firms, for a substantial amount of the capacity of an 

interconnector could result in the monopolization of the essential (cross-border) facility 

and hence new opportunities for abuse of a dominant position. This problem is 

complicated further by the fact that the allocation of capacity is regulated by national 

regulatory authorities although EC antitrust law still applies.   

The assessment of the emerging strategy of the European Commission on long-

term supply contracts signed within Member States showed that, despite the strong legal 
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uncertainty currently perceived in the market place, a methodology to assess the 

competition effects of these contracts is emerging. This methodology is made of four 

steps. The first two steps both aim to assess anti-competitive effects and direct 

enforcement on the most significant infringements to limit regulatory costs. The third 

step considers the possible efficiency gains and tries to balance them with anti-

competitive effects. The fourth step concerns the imposition or negotiation of remedies.  

Four main conclusions arise from the analysis of the different steps in terms of 

economic accuracy and legal certainty. First, the analysis of anti-competitive effects is 

much more accurate than the analysis of efficiency gains, which renders the outcome of 

the balancing exercise highly unpredictable. Second, the willingness to better reconcile 

economic analysis and legal certainty is a first priority objective for the European 

Commission since the enactment of Regulation 1/2003 but the results are uneven 

according to the step analyzed. Third, a strong pro-entry bias can be depicted, both in the 

analysis of anti-competitive effects and the remedies imposed. Lastly, the commitment 

procedure under Art 9 of Regulation 1/2003 granted the opportunity to the European 

Commission to directly bargain with the former incumbents for improvement in the 

competition structure, without running the risk of being overturn by the Court. If the 

global economic efficiency of this process of bargaining through antitrust remains an 

open question, it raises important questions in terms of political legitimacy and is 

certainly sub-optimal in terms of the necessary clarification of rules.     

The analysis of long-term supply contracts across Member States was 

complicated by the fact that both EC electricity law and EC antitrust law are involved in 

the regulation of interconnectors. As cross-border long-term supply contracts require 

parallel priority access rights to interconnectors to be signed, it was thus necessary to 

analyse how the problem of capacity allocation is treated in EC law. We first assessed 

the compliance of long-term priority access rights with the capacity allocation 

mechanisms implemented by Regulation 1228/2003 and the amended congestion 

management guidelines. We found that the sector-specific regulatory framework aims to 

implement a market design for cross-border trade based on short-term exchange, very 

close to the theoretical economic model, which de facto excludes long-term priority 

access rights. EU electricity law completely dissociates the regulation of supply and 
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transport markets and therefore does not recognize that long-term priority access rights 

have the economic advantage to facilitate long-term supply contracting across borders. 

The assessment of the likely application of EC antitrust law to long-term priority 

access rights found that they were most unlikely to be lawful under Art 82 EC. It also 

showed that the tendency of the European Commission to use antitrust policy to obtain 

what it cannot achieve through sector-specific legislation is even more visible in the 

transport than in the supply market. The German cases where E.ON and then RWE 

accepted to divest their transmission networks to avoid further antitrust scrutiny 

whereas the German government was still strongly opposing ownership unbundling 

during the negotiations of the third liberalization package evidenced that trend. Two 

conclusions were derived from this assessment. First, the legal status of long-term 

priority access rights yet remains unclear and creates risks of long-standing legal 

disputes. Second, the current market design for cross-border capacity allocation only 

makes sense from an economic point of view because the actual physical capacities of 

interconnectors are too low to justify the grant of such rights for a substantial part of 

the capacity. As a consequence, the only way to allocate pro-competitive long-term 

priority access rights, and thus to have more cross-border long-term supply contracts to 

be signed, is to increase the physical capacity of interconnection. 

The current strategy of the European Union for the development of 

interconnections was thus assessed in the light of market players’ need for long-term 

access to the cross-border network. We saw that the strategy proposed by the European 

Commission in the third legislative package does not bring any novel solution to this 

enduring problem and then turned to the analysis of a recent and promising 

development in our perspective: the development of merchant transmission 

investments. Merchant transmission investments are private investments in the cross-

border transmission network exempted from the general rules on TPA and the use of 

the congestion rent. It appeared that the recent exemption decisions, which interestingly 

mainly concern incumbent TSOs, do not appreciate the full economic consequences of 

letting private parties monopolise parts of the network and could not only be inefficient 

but also create new sorts of anti-competitive effects. We then undertook the 
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competition analysis of merchant transmission investment by generators and showed 

that such investment should be accepted in the European Union.  

From a policy point of view, this thesis proposed the following 

recommendations. 

First, the most pressing need for the European Commission is to clarify both 

the analysis of efficiencies and the analytical frame of the balancing between efficiencies 

and anti-competitive effects. The current methodology of the European Commission is 

not able to capture real economic effects with a high level of consistency and thus 

cannot combine accuracy and predictability. In this regard, loosely following the 

guidelines on the application of Art 81(3) does not seem to deliver sufficient 

predictability. As concerns remedies, the European Commission should thoroughly 

investigate the real economic effects of VPPs (and gas release programs) as their 

efficiency-enhancing effects remain highly uncertain. On the contrary, the flexibility 

introduced in the Distrigaz commitments appears as an interesting way forward. Lastly, 

the European Commission should further clarify the legal position of long-term priority 

access rights to the network to avoid potential legal disputes and articulate more clearly 

its strategy regarding grandfathering rights and the reallocation of freed capacities. 

Second, the publication of non-binding guidelines on acceptable contract forms 

and reasonable nexus of contracts would be a positive step forward in specific cases. 

Generally, given the context-specificity of the competition analysis of long-term supply 

contracts, clarifying the analytical frame is sufficient. However, in view of the massive 

round of investment to be undertaken in the next decade in certain high-fixed cost 

technology such as nuclear or CCS, clarifying methodologies might not bring enough 

legal certainty and more precise guidance, on duration and exclusivity for instance, 

would be welcomed.  

Third, there is an urgent need to reintegrate the analysis of supply and transport 

relationships. The recognition of the need to match the analysis of cross-border supply 

and transport markets, a peculiarity of this industry, is missing here to a substantial 

extent. Reintegrating the competition analysis of the transport and generation markets 

would lead the European Commission and national regulators to reconsider both the 
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positive effects of long-term priority access rights to interconnectors and the 

opportunity to let dominant generators undertake merchant transmission investments. 

Merchant transmission investments must be viewed as a new solution to grant to market 

players longer-term access to the network. Dominant generators with low generation 

costs have currently more incentives than TSOs to build merchant lines and despite its 

shortcomings, the regulatory framework is able to address the risks of market abuse that 

these new monopolistic positions would create. In addition, better integrating policies 

regarding long-term supply contracts and merchant transmission investments would 

enable European competition authorities to limit customer foreclosure, a major problem 

in European electricity markets, while facilitating the high-fixed costs generation and 

transmission investments much needed for the security of supply of Europe. 

 Lastly, this thesis has shown the benefits of searching better complementarities 

between sector regulation and antitrust enforcement. Sector regulators remain better 

placed to analyse certain technical characteristics of the industry such as the functioning 

of the network. In the same time, EC antitrust policy has a stronger deterrence potential 

and does apply on cross-border issues. Having a more integrated approach of 

competition policy to leverage the complementarities between sector regulation, in 

particular the future ACER, and the antitrust powers of the European Commission 

appears as the best way to support the transition towards a truly integrated single market 

for electricity in the European Union. 

The main conclusions of this thesis naturally lead to the following research 

avenues. 

A first avenue for further research emerges from the fact that antitrust policy on 

long-term supply contracts in the electricity sector largely remains to be built. The 

current energy law of the European Union tries to balance the different goals of 

competition, sustainability and security of supply. In particular, the objective of security 

of supply has been highlighted by the European Commission as being probably the 

most important public service obligation. Managing the intrinsic tension between these 

objectives will probably be the most important challenge for European electricity 

markets and antitrust policy in the next decade. The nuclear renaissance in several 

Member States is probably the most highly topical example of these tensions. We now 
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elaborate a bit more on how this thesis could help investigate the challenges that a new 

round of nuclear investments will raise for the on-going building of competitive 

electricity markets in Europe.   

A nuclear renaissance would open promising prospects for the security of supply 

and the reduction of greenhouse gas emissions of most European Member States. It 

might however create in parallel considerable impediments to the current market 

building efforts of the European Union.621 The politics of liberalization will not allow 

for a unified regulatory approach of these trade-offs at the Community level and 

European and national antitrust authorities will thus be in charge of ensuring both the 

market regulation of the nuclear renaissance and a level playing field at the level of the 

European Union as a whole. 

As we saw, the vertical and horizontal de-integration of all market relationships 

raises severe problems of risk allocation, especially when high fixed costs investments 

such as nuclear must be sunk.622 Nuclear investments indeed face substantial risks of 

construction overruns due to the relearning of technology, market and volume risks and 

diverse political and regulatory risks which are likely to require complex contractual, 

organizational and financial arrangements as well as the involvement of the state.623 The 

few examples we have so far in the European Union confirm that a nuclear renaissance 

will imply resorting to more robust vertical arrangements to organize risk sharing. All 

the recent new nuclear builds have thus used combinations of long-term contracts with 

credible buyers and/or partial horizontal and vertical integration through the 

consortium model. This suggests that, absent such arrangements, investments in nuclear 

power plant might not take place. These contractual arrangements thus have substantial 

welfare-enhancing aspects for both the society (long-term objectives) and contracting 

parties (risk allocation). As we saw, these contractual arrangements however contradict 

the new paradigm of electricity restructuring promoted by the European Commission 

and might yield strong risks of anti-competitive effects which could hamper the current 

market building efforts of the European Union.  

                                                 
621 Nuttal and Taylor, “Financing the Nuclear Renaissance” (2008), EPRG Working Papers 0814, 
University of Cambridge.  
622 Joskow, 2008, supra note 13. 
623 Finon and Roques, 2008, supra note 5. 
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Due to the long-term supply contracts involved in most contract structures, a 

nuclear renaissance might thus create significant and cumulative foreclosure effects 

which will lock in European markets beyond the forthcoming investment cycle. In 

addition, the different consortia configurations will raise risks of tacit collusion between 

participants or problems of discriminatory access to the consortium itself. Lastly, 

possible state involvement will raise competition problems across member states to be 

reviewed under State Aid. Therefore, the welfare-enhancing aspects derived from these 

contractual and organizational arrangements will have to be weighed by antitrust 

authorities against possible side effects on long-term market building and integration 

processes.624  

The step-based analysis of the European Commission depicted in chapter 3 could 

be fruitfully used here. We would thus propose a methodology in three steps. The 

objective of this first step would be to identify in which situations the competition 

authority will need to conduct a full competition analysis and, on the contrary, in which 

situations the intensity of competition problems (e.g. low or high) could lead to a 

simpler per se rule. It has been suggested625 that the preference of a nuclear company for 

a contractual arrangement will mainly depend on the industrial structure (e.g. 

monopolistic or oligopolistic) and its market position (e.g. incumbent or new entrant). It 

is thus possible to build a typology which would identify which contractual 

arrangements are most likely to be implemented by a nuclear investor according to the 

market structure and its own market position. The typology would thus aim to identify 

among the most probable investment configurations in which situations a full 

competition analysis is required. Such typology would allow us to circumscribe the 

competition situations where a full balancing of anti-competitive effects and efficiencies 

ought to be conducted. 

The second step would consist in undertaking the full competition analysis of 

the remaining ‘grey cases’.626 For each investment configuration, efficiency gains and 

                                                 
624 In addition, the generation mix remains a sovereign matter for each state consistent with the principle 
of subsidiarity and member states might be tempted to favor their own national champions. 
625 Finon and Roques, 2008, supra note 5. 
626 Given that no Block Exemption Regulation applies and assuming that the de-minimis threshold is 
exceeded, these schemes will be assessed under Art 81 EC (vertical and horizontal issues will be assessed 
under the relevant guidelines as well as under the Notice on Art 81(3)), Art 82 EC if a dominant supplier 
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anti-competitive effects would be analyzed in turn. In terms of efficiency gains, the 

important variables to look at will be the extent of risk mitigation, the financing 

structure627 and whether new entrants are involved. The following anti-competitive 

effects would deserve special attention: exclusion, collusion and discrimination.  

A last step would address the problem of the balancing of anti-competitive 

effects and efficiencies in the ‘grey’ cases. The objective here would be to provide 

relevant criteria and analytical methods to support decision-making by competition 

authorities in specific cases. A first task could be to analyze how the balancing exercise 

has been conducted in comparable cases in other high fixed costs industries. Then, the 

objective would be to build a set of analytical tools and remedies for the regulation of 

nuclear investment. 

A second avenue for future research is to devise methodologies for better 

quantifying efficiencies and anti-competitive effects. This would require new insights 

from economic theory and their integration in a clearly defined analytical frame for 

antitrust enforcement. Among the economic effects to be investigated, two seem 

particularly important. First is the combined effect of long-term supply contracts on 

liquidity and opportunities of market power abuse. As long as economic analysis 

remains unable to ascertain which effect tends to predominate in a particular ‘stylised’ 

situation, the efficiency of antitrust enforcement will remain uncertain on this issue. 

Linked to the above, the second economic effect to be investigated in much more depth 

is the simultaneous effect of cross-border long-term supply contracts on liquidity levels 

and global competition situations in the domestic and destination markets (for markets 

separated by congestions). This would help determine to what precise extent a long-

term supply contracts across borders should be counted as an efficiency under Art 81(3) 

in the analysis of the associated long-term priority access right.        

A third avenue for future research would be to investigate the current process of 

bargaining through antitrust commitments across liberalized network industries. The 
                                                                                                                                          
participates, or State Aids if a government or a public firm is involved. This will also include the analysis 
of the interaction between the Euratom Treaty as a lex specialis and the application of EC competition 
rules on new nuclear deals. 
627 The financing structure would have to be closely considered as efficiencies arising from these buying 
schemes might be much more important than for traditional long-term arrangements, as we saw with the 
Exeltium case for instance.  
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objective would be to understand whether the motivations of the European 

Commission in energy are context-specific and whether the commitment procedure has 

the same implications on legal certainty and the clarification of rules in other industries. 
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